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Abstract 
Sex Ratio at Birth (SRB) is the ratio of the number of girls born to the number of 
boys. From the 1980s, the SRB in China has been below the normal level and has 
kept an overall decreasing trend till today. SRB and women's status are closely 
related. It is evident that a declining SRB indicates worsening female advantages. 
Many scholars have identified the causes and some negative outcomes of 
abnormal SRB. However, most researches about SRB have been male-centered 
and inadequate, and they have usually paid attention to the cultural and economic 
factors related to SRB issues. Instead, this research will focus on Chinese laws and 
policies as structural factors and explain their relationship with the skewed SRB. 
This thesis mainly bases on textual and database analysis, and includes three parts 
concentrating on clarifying how Chinese laws and policies affect women's status 
and consequently the changes of SRB. The first part analyses the proximal and 
iii 
fundamental causes of skewed SRB and discusses whether and how the laws and 
policies contribute to the distorted SRB. In the second part, potential consequences 
which negatively affect women from the human rights perspective are explored. In 
the last part, after understanding the causes of the SRB problem and its 
consequences in women's rights violations, laws and policies that the Chinese 
government adopted to control the imbalanced SRB are evaluated in order to 
clar_ify why these measures did not stop the downward trend of China's SRB. 
In conclusion, firstly, for the proximal cause, the government forbids prenatal sex 
selection which includes sex identification and sex-selective abortion through laws 
and regulations. However, the abnormal SRB can not be cured by barely relying 
on that, since the root of the problem is people's motivation. Secondly, the Chinese 
laws and policies usually lack of gender sensitivity and the overall gender-equal 
frame, although enhancing women's status and protecting women's rights were 
realized could weaken son preference. And even if some laws were gender-neutral 
or giving women special protection, they brought negative impacts on women in 
practice. These lead to a long way in promoting gender equality. Furthermore, the 
extra-legal measures used to dilute son preference were usually something like 
slogan and did not touch the root of patriarchal culture. Finally, the Chinese 
government denied the relationships between birth control policy and the 
imbalanced SRB and has not changed the policy. All of these lead to a 
continuously declining SRB. This research holds an opinion that the Chinese 
government should strictly fulfill the responsibilities related to the international 
conventions, positively adopt all possible measures to promote gender equality and 
to eliminate gender discrimination, and try to find a gender-equal approach which 
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Chapter 1: Introduction 
From around 2006, sex ratio at birth issues entered into people's field of view 
through mass media and became a hot topic. These pieces of news usually connected 
sex ratio at birth in China with men's benefits. Take a piece of news as example, its 
topic is "China has the most distorted sex ratio at birth in the world; there will be 30 
million bare branches in 2020". 1 This news describes the severity of sex ratio at 
birth of China and its possible consequence: 30 million men can not get brides in 
2020. What is sex ratio at birth? Most news only mentioned its impacts on men, are 
they true? What does sex ratio at birth mean to women? Is there any relationship 
between it and women's rights? What have scholars and the Chinese government 
said about these issues? Those are the issues this thesis seeks to explain. 
1. 1 What happened to China's SRB? 
In November 2007, the annual Global Gender Gap Report of the World Economic 
Forum (WEF) ranked China 73 in a list of 128 countries. The data captured the 
magnitude of the gap between men and women in four critical areas, namely, 
economic participation and opportunity, educational attainment, health and survival, 
and political empowerment. In these four groups of indexes, China ranks 
respectively 60, 91 , 124 and 59. We can find the rank of "health and survival" is 
very low: 124 out of 128 countries. This category includes two indicators: female life 
expectancy and sex ratio at birth (ranked 124/128). The report clarifies that its 
assessment was according to gender equality (gaps) rather than women' s 
empowerment (levels). The one important indicator that dragged China down is its 
1 China has the most distorted sex ratio at birth in the world; there will be 30 million bare branches in 2020. 
Jinghua Times. Nov 14, 2007 . 
sex ratio at birth. This situation was no better than in 2006, when China was ranked 
63 out of 115 countries and its sex ratio at birth ranked 114 in 115 countries. So we 
can find that with China's recent economic development the gap between men and 
women has not become that narrow as we might have imaged. 
Sex Ratio at Birth (SRB) is the ratio of the number of girls born to the number of 
boys2. The natural sex ratio at birth is estimated as close to 0.9443. Even in the 
absence of sex selection practices, a range of "normal" sex ratios at birth of from 
0.934 to 0.971 4 has been observed in different societies, and among different ethnic 
and racial groups within a given society. The SRBs for girls to boys of Asia are 
always lower than those of western countries, but the problem became serious only 
in the recent 20 years. In 1950, three out of the four regions of Asia had a normal 
SRB. East Asia has long been much more masculine, however, with an SRB as low 
as 0.917 already by the mid-twentieth century. The situation in these four regions 
remained unchanged until the 1980s. Then there was a decrease in SRB in East Asia 
from 1980 and in South-central Asia from 1985, while the situation remained normal 
elsewhere in Asia. In China, there was a normal SRB---0.941 in the 1970s. The 
number, however, became 0.922 in the third China population census in 1982 and 
has declined gradually since: 0.894 in the fourth China population census in 1990, 
0.865 in the fifth China population census in 2000 and 0.843, from 1% population 
sample survey in 2005. We can see from the following figures , which the overall 
trend of SRB is declining. The latest data, 0.839 of 2006 and 0.832 of 2007 gotten 
from the China Population Yearbook, though not shown in this graph, verify that the 
2 In China, scholars usually use ratio that male versus female. In order to centre on female , they are converted to 
fe male/male ratios in the thesis. 
3 The equality benchmark of SRB is set to be 0.944 by Klasen & Wink. 2003. in Missing Women: Revisiting the 
Debate . 
4 In some other literatures, the normal SRB ranges from 0.943 to 0.962. 
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trend has not reversed. 
Figure 1-1: Sex Ratio at Birth in .China, 1982-2005 
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1. 2 Women's Human Rights as important Human Rights 
Some might respond that the very notion of human rights implies universal 
application and that the term "women's human rights" is a distracting redundancy. 
But it is necessary to emphasize this term for some causes. First, throughout history 
there has never been a time or place where women enjoyed complete equality with 
men. Women have been considered inferior to men since ancient times-physically, 
morally, and intellectually. In the long-forming process of the human rights 
conception, human rights have generally meant "the rights of man", for instance, in 
the French declaration of human rights (1789). Women were excluded from the 
subjects of rights until 19455, when the charter of United Nations changed the 
5 See Harro, von Senger. 1993. From Limited Human Rights Conception to Universal Human Rights Conception : 
the Two Steps of Human Rights, collected by New Orientation ofComparative Law, Edited by Shen, Zongling & 
3 
situation by entitling all to "the rights and freedoms set forth in this Declaration, 
without distinction of any kind, such as race, color, sex, language, religion, 
political or other opinion, national or social origin, property, birth or other status" in 
article 2. Second, according to Sus an Dell er Ross, many human rights advocates still 
do not see women's rights as human rights, "perhaps because they do not understand 
the breadth and depth of the laws, practices, customs, and cultural and religious 
nor:rns that condemn women to a deeply inferior status in so many locations around 
the globe";6 and there is no country that deems women as equal to men totally. In 
these societies, discrimination is systematically, widely, and deeply embedded in 
domestic law, thus bringing dual injury and dual standards to women from every 
class, culture and race. "Despite a clear record of deaths and demonstrable abuse, 
women's rights are not commonly classified as human rights". 7 Third, the 
development of international human rights law generally has been partial and 
androcentric, privileging a masculine worldview. 8 The women's human rights may 
or may not be institutionalized, ignored or suppressed by law, local custom, and 
behavior in a particular society. These liberties are grouped together and 
differentiated from broader notions of human rights because they often differ from 
the freedoms inherently possessed by or recognized for men and boys, and because 
activists for this issue claim an inherent historical and traditional bias against the 
exercise of rights by women and girls.9 
Wang, Chenguang. Beijing: Peking University Press, p. 134-158. When drafted UDHR in 1948, they accepted Mrs. 
Roosevelt 's suggestion and changed rights of man to human rights. 
6 Ross, S.D. 2008 . Women s Human Rights. Philadelphia: University of Pennsylvania Press, p. preface-xx. 
7 Bunch, Charlotte . 1990. Women's Rights as Human Rights: Toward a Re-Vision of Human Rights, Human 
Rights Quarterly, Voi.12,No.4, Nov: p.486-498. 
8 Charlesworth, Hilary. 1994. What are " Women 's International Human Rights", Human Rights ofWomen: 
National and International Perspectives, edited by Cook, Rebecca J. Philadelphia: University of Pennsylvania 
Press, p. 60. 
9 Hosken, Fran P. 1981. Towards a Definition of Women's Right', Human Rights Quarterly. Vol. 3, No. 2. May: p. 
1-10. 
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To the question what "women's human rights" actually are, a number of scholars 
have discussed the distinction sometimes drawn between "women' s 
rights"---women' s specific rights, such as the right to reproductive freedom---and 
"women's human rights"---general human rights norms applicable to women 1n 
particular contexts. 10 Hillary Charlesworth generally use the term "women's 
international human rights" to refer to both categories of rights . In my opinion, the 
term "women's human rights" is enough to refer to both of the above categories of 
rights because women's specific rights also should be protected by international 
human rights law, and actually have been acknowledged by international human 
rights documents. So in this thesis, I will use the term "women's human rights" and 
"women's rights" interchangeably. 
It is important to emphasize that women's (human) rights are important human rights . 
The way this issue is often discussed bears out the need for this emphasis. Prof. Ma 
Yi'nan agrees with Li Buyun's opinion that human rights should be divided in three 
levels: the rights women ought to obtain, women's legal rights and the rights women 
can enjoy in actual life. 11 This implies that there is usually an obvious gap between 
rights written in laws and those that can be enjoyed in reality. Charlesworth also 
emphasizes the actual legal rights given to women. Women's inferior status is 
usually due to the unfair structure, and wining one lawsuit cannot change everything. 
Women in most societies are in an adverse situation when they are born. It is a must 
to construct a significant vocabulary which contains all women's rights discourse to 
10 See, e.g. Andrew, Byrnes. 1992. Women, Feminism and International Human Rights Law---Methodological 
Myopia, Fundamental Flaws or Meaningful Marginalization? Some Current Issues. Austl. Y B. Int 'l. 12: p. 205, 
215; Noreen, Burrows. 1986. International Law and Human Rights: The Case ofWomen's Rights. Human rights: 
From Rhetoric to Reality, ed. T. Campbell et al. New York: Basil Blackwell. p. 8; Bunch, Charlotte . 1990. Supra 
note 7, at p.486. 
11 Ma, Yinan. 1998. Chinese Law and the Protection to Women's Rights, Human Rights: Chinese and Canadian 
Perspectives, ed. Bai, Guimei. Beijing: Law Press, p.351 . 
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constitute political and social grievances to be recognized by those in power. 12 
1. 3 SRB and Women's Rights 
In 1990, Nobel Prize winner, economist Amartya Sen famously drew attention to the 
fact that 100 million women are missing 13 . He drew this conclusion from the bare 
statistics that in several developing countries, especially in China and India the ratio 
of _girls to boys is dramatically lower than the natural norm in developed countries. 
More importantly, he built a connection between women' s disadvantages and the 
low sex ratio. He pointed out that the low overall sex ratio (SR) represents unequal 
nutrition and health care provided for women. He notes a series of combined cultural 
and economic factors behind the figures. From then on, a low SR for a population 
has generally been diagnosed as an indicator of bad women's life circumstances. The 
population sex ratio depends on three factors: the sex ratio at birth (SRB), 
differential mortality rates between the sexes at different ages, and losses and gains 
through migration. 14 Among them, the SRB has been fairly widely recognized as a 
crucial factor that contributes to both the level and trend of the overall SR. 15 Then 
we can find a close relationship between SRB and women' s advantages. 
For a country without large scale immigration, SRB plays a pretty significant role in 
the sex ratio problem. According to a study by Klasen and Wink, if the SRB in the 
past 20 years had been the same as elsewhere in the world, in 2000 China's 
population should have included almost 40.9 million more women and girls. 16 SRB 
12 Charlesworth, supra note 8, at 60. 
13 See Sen, Amartya. 1990. More Than 100 Million Women Are Missing, The New York Review of Books, Volume 
37, Number 20: p. 61-66. 
14 Coale, Ansley J. 1991. Excess Female Mortality and the Balance ofthe Sexes in the Population: An Estimate of 
the Number of"Missing Females", Population and Development, 17 (3): p.517-523. 
15 Jayaraj . & Subramanian. 2004 . Women's Wellbeing and the Sex Ratio at Birth: Some Suggestive Evidence from 
India, Journal of Development Studies .40,5: p. 91 - 119. 
16 Klasen, S. & Wink,C.2003 . Missing Women: A Review of the Debates and an Analysis of Recent Trends. 
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is clearly a major indicator of women's status. The Global Gender Gap Report uses 
SRB as a gender-related variable to measure gender inequality from 2006. A 
decreasing SRB alerts us to emerging gendered-inequality. 
In my opinion there is a logical sequence between declining SRB and increasing 
gender inequality. By saying there is a logical sequence I mean to suggest that there 
is no certain time sequence between them. It can not be known which one definitely 
happens earlier. In some cases, women's disadvantages happen first and contribute 
to the decrease in SRB, while in other cases the process is reversed. But what can be 
confirmed is that declining SRB and women's disadvantages contribute to each other. 
In the rights analysis in Chapter IV, we can see in China how women's advantages 
started to be harmed with the downward trend in the SRB, and then how the 
decreasing SRB further impaired women's rights. Besides, the decreasing SRB is not 
only relevant to healthy conditions and unequal nutrition as Amartya Sen mentioned, 
but to nearly all aspects of women's interests. Therefore, even though controlling the 
SRB can not utterly solve the conundrum of gender inequality, it can help to reduce 
further women's disadvantages. And measures adopted should aim to both correct 
SRB and improve women's rights rather than only making effort on one or the other. 
Both of them should be targeted for improvement simultaneously, or one after 
another. 
1. 4 Research Purpose and Methods 
With the deterioration of the situation that the above data shows, more and more 
scholars have become concerned with this issue since the 1980s. Studies analyze 
relevant demographic structures in regional and ethnic distribution, economic 
Feminist Economics.9 (2-3): p.263-299. 
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districts, fertility culture, birth order and so on, to understand the main reasons that 
induce abnormal SRB. Such studies may also describe the consequences of this low 
SRB and predict the tendency in the future. A few scholars have given some 
suggestions including enacting relevant laws and adopting policies to prevent further 
deterioration of SRB. 
A primary question asked in my thesis is whether or not (and if so, how) laws and 
policies contribute to the abnormal SRB as well as why laws and policies the 
government adopted to control SRB have not reversed the trend? I want to explore 
the former question through analyzing the causes of abnormal SRB in China. To the 
latter one, as I have mentioned above, the Chinese government adopted a series of 
laws and policies aimed to enhance the SRB, the SRBs, however, kept falling from 
the 1990s. Why has this happened? We should first know what actually causes the 
abnormal SRB and then we can understand whether the measures government used 
are appropriate and what should be done by the government in the future? The 
implications in human rights terms also will be discussed, since it can help us to 
understand the significances of the SRB issue, raise people's awareness and 
encourage government concern. 
In order to answer the above questions, the thesis focuses on two causal relations: 
first, the causal relations between the Chinese law and policy (especially the one 
child policy) and the skewed SRB; second, the causal relations between SRB and 
women's rights. We should first analyze the causes of imbalanced SRB. Compared to 
proximal causes (direct means), fundamental causes (motivation) are more important. 
Son preference is acknowledged as the most fundamental cause. Therefore, the key 
is what contributed to the enhancement of son preference after the 1980s. As to the 
8 
second causal relation, though it has already been presented by some studies, it will 
be strengthened through human rights analysis in this thesis. 
Economists were concerned about this problem earlier, but their studies mainly 
focused on the relationship between economic factors and SRB. Though many 
economists have realized gender discrimination is an important reason for missing 
women, these studies usually neglect structural factors. About the relationship 
between the economy and SRB, there are mainly two different arguments. The first 
argument holds the opinion that economic factors contribute to son preference. 
Cain 17 argues that economic reasons decide parents' gender preference and different 
treatment between boys and girls. If parents (or society) think that sons' contribution 
to families is bigger than that of daughters', parents will prefer sons. 18 Bennett19 
predicts that along with urbanization and economic development, the marginal utility 
of sons and the mentality of son preference will become weaker. Through analyzing 
the provincial data of rural Jiangsu and Sichuan, Burgess and Zhuang20 suggest that 
"households with a strong dependence on agriculture value male children more than 
female children, present economic growth, off-farm diversification, and urbanization 
can therefore have a role in counteracting gender biases in household spending in 
key areas such as health and education". To the contrary, some other scholars think 
there is no apparent connection between economy and SRB, so modernization alone 
will not bring the elimination of son preference and consequently the abnormal SRB. 
For instance, Das Gupta21 suggests there is no close connection between family's 
17 Cain, M. 1978. The household life cycle and economic morbidity in rural Bangladesh, Population and 
Development Review, (3): p.203-219. 
18 Amold, Fred .. Minja, Kim Choe and Roy. 1998.Son Preference, the Family Building Process and Child Mortality 
in India ,Population Studies,52: p.30 1-315. 
19 See Bennett, Neil G. 1983. Sex Selection of Children. New York: Academic Press. 
20 See Burgess, Robin & Zhuang, Juzhong. 2002.Modemization and son preference in People 's Republic of China, 
ERD Working Paper Series No. 20, Manila:ADB. 
21 Das Gupta, Monica.1987. Selective discrimination against female children in rural Punjab,lndia, Population 
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Income and girl infants' rate of morality. In his later research, Gupta22 furthered 
provides evidence through comparison studies on China, India and South Korea. 
Coombs and Sun23 also prove this by analyzing Taiwan's relevant data. 
Besides economic factors, many scholars think son preference culture is the 
fundamental reason. A few of them target to traditional patriarchal culture. Li 
D 1. 24 o~g I thinks traditional Confucians culture---patriarchal, patrilocal and 
patrilineal culture---induces people's son preference. Zhu and Li25 also suggest that 
the traditional male-centered culture is the main factor of abnormal SRB. Das 
Gupta26 argues that, in patriarchal families, the cores of the family are men: men are 
persons who inherit the family property and carry on the family line, while women 
are only baby factories. Chaudhury et al. 27 point out patriarchy, patrilocality and 
patrilineality help to build women's dependence on men in the economy and social 
security, and result in sons ' bigger contribution to families and society than that of 
daughters ' . 
Amold and Liu28 did a quantitative research on son preference in China based on 1 
%o fertility rate survey data, and drew the conclusion that patriarchal institutions 
changed slowly in China, so son preference persists. Compared to before, the culture 
does not change much after the imbalance of SRB occurs, so son preference can not 
and Development Review 13 : p. 77-10 1. 
22 See Das Gupta.M,et al. .2003 . Why is son preference so persistent in East and South Asia?:cross-country study 
of China,India,and the Republic of Korea, The Journal of Development Studies 40.no.2: p.153-187. 
23 Coombs, L.C. & Sun, T. H. 1981 . Familial values in a developing society: A decade of change in Taiwan. Social 
Forces 59: p. 1229-1255 . 
24 Li, Dongli . 2000. Confuc ianism and Gender Preference: an Analyzing Frame. Collection of Women s Studies, 
April: p.29-33 . 
25 Zhu, Chuzhu. et.al. 1999. Social Community Development and the New Fertility Culture. Population and 
Economy. supplement. 
26 Das Gupta. 1987, Supra note 21 . 
27 Cite from Zhu, Xiujie & Zhong, Qingcai. 2006. Review on Foreign Studies of Abnormal SRB in China and 
Relevant Thinking. South China Population , Jan, p.33-40. 
28 Arnold.F & Liu Zhao-Xiang. 1986. Sex preference, fertility, and family planning in China, Population and 
Development Review, 12.no .2: p.221-246. 
10 
explain why China's SRB started to rapidly decrease . Therefore I deem son 
preference in culture as a constant. Besides, I also agree with Chu who claims that 
the SRB problem cannot be solved merely through economic development29. First, 
having a girl is not that costly. There is no "dowry system"30 in China. To the 
contrary, in many rural areas, sons' parents have to pay a large part of the "bride 
price" to the brides' family before the wedding. Even if boys usually can earn more 
than girls, the "bride price" is a heavy burden to many rural families. Second, when 
rapid economic development started from the 1980s, the economic situation of 
Chinese families improved. Moreover, the degree of modernization is totally 
increasing compared to before. If the son preference became weaker along with the 
economic development, why has the trend of declining SRB continued? 
Therefore, I think the downward trend of SRB can not be explained by cultural and 
economic factors. Instead, my thesis focuses on the Chinese laws and policies as 
structural factors . While the SRBs of China is the dependent variable, Chinese laws 
and policies are the independent variables in my thesis. As to the first research 
question---whether or not the laws and policies contribute to the abnormal SRB---the 
debates are centering on whether birth control policy contributes to the imbalance of 
SRB. Some scholars 31 argue that birth control policy intensified the conflicts 
between son preference and restriction on the number of children. Arnold points out: 
29 Chu,J .200 1. Prenatal sex determination and sex-se lective abortion in rural central China, Population and 
Development Review 27(2), p.259- 281 . 
30 
"Dowry System": in India, the brides' parents must pay a large part of dowry to the grooms' family, otherwise 
their daughters would be tortured by their husbands and in-laws in an effort to extort an increased dowry. Some 
women died from "dowry death"---were murdered due to dowry by their husbands. So many India parents think 
having a daughter is a disaster. 
31 See Zhang, Yi . 1997. The Imbalance of China's SRB, its Causes and Strategies, Sociological Research, No. 6, 
p.55-68; Jordan, Ann. 1994. Women 's Rights in the People's Republ ic of China: Patriarchal Wine Poured From a 
Socialist Bottle, Journal of Chinese Law. 8, p.47-1 04; Kay, Johnson.1996.The politics oft he rev ival of infant 
abandonment in China, with special reference to Hunan.Population and Development Review 22.no.l , p.77-98 ; 
Xiao Shuqiao. 2007 . International Human Rights, Law and Abused Women in China. Jiu Zhou Press, p.10-11 . 
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"coercive birth control policy induces a result of infanticide." Hesketh and Xing32 
argue that the enforcement of birth control policy made it so people who prefer sons 
can not meet their demand by giving birth to more children. Zhang Yi 33 thinks that 
due to strict controlling on the number of children, birth control policy became the 
direct agent inducing SRB imbalance. 
The Chinese government, however, denies the above arguments. When representing 
the government to address this issue, both Gu Xiulian and Zhang Weiqing deny that 
there is a relationship between birth control policy and the imbalanced SRB. Gu is 
vice-chairwoman of the Standing Committee of the National People 's Congress and 
chairwoman of the All-China Women's Federation while Zhang is director of the 
National Population and Family Planning Commission (NPFPC). "The existence of 
imbalanced ratio at birth is not unique to China, but is also reported in some other 
countries that are not practicing family planning. Therefore, I should say the 
phenomenon ·has nothing to do with our family planning policy", said Gu. 34 Zhang 
also said: ""The major reason for China's rising sex ratio is the entrenched concept 
of 'boys are better than girls'. The direct reason is the abuse of B-ultrasound 
technology rather than family planning. "35 Many researchers have followed the 
government's statements and have argued that there is no clear relationship between 
birth control and SRB imbalance. 36 
32 Hesketh, Therese & Xing, Zhuwei. 2006. Abnormal Sex Ratios in Human Populations: Causes and 
Consequences. PNAS. September 5, Vol. 103, No. 36, p. 13271-13275. 
33 Zhang, Yi. 1997. Supra note 31. 
34 Wednesday China Says Imbalanced Sex Ratio Not Related To Family Planning Policy, SOURCE: Xinhua news 
agency, Beijing,in English August 24,2005. 
35 Chinese Official Denies Rising Male Births Ratio Result of Family Planning, BBC Monitoring Asia Pacific, 
April 23,2006. 
36 See Deng, Guosheng. 2000. Low Fertility Rate and the Consequences of Lower SRB. Journal ofTsinghua 
University (Philosophy and Social Sciences) A; Zhu & Zhong. 2006. Supra note 27; Mu, Guangzong. 1995. 
Theoretical Explanations to Recent Abnormal SRB in China, Population and Economy. 1; Gu, Baochang & Roy. 
1996. The Comparative Analysis among PRC, Taiwan and South Korea on Abnormal SRB, Population Research.9. 
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Only a few scholars suggest that women's inferior status contributes to the distorted 
SRB. 37 This is important because to a great extent, state policies also affect gender 
equality. 38 When male-dominated family power is replaced by a country's 
male-dominated social systems, laws, ideologies and resource allocation, control 
over women becomes part of the public patriarchy. The combination of both private 
and public patriarchy constitutes an entirely dominant system, which puts women in 
a firmly subordinate position. 39However, no one has systematically analyzed which 
(and how) laws and policies contribute to women's disadvantages and skewed SRB. 
My theoretical tools to check Chinese laws which relate to women's rights and 
consequently the abnormal SRB include, first "implicit male bias". Implicit male 
bias can be revealed by examining the real life impact of laws on women, paying 
particular attention to how even noncontroversial legal concepts and standards tend 
to disadvantage women. In this usage, bias refers not simply to practices deliberately 
intended to hurt women, but also to practices which have an unintended negative 
impact or effect. This technique of tracing out the gender implications of a social 
practice is sometimes referred to as asking "the women question" legal approach 
presented by Katharine Bartlett40 . It places women at the center of the inquiry, even 
when the rule or practice in question appears to have little to do with gender. The 
second tool is the "dilemma of difference" approach, as presented by Minow in 
199041 • The Difference Dilemma means sometimes we could meet a dilemma that no 
matter a law entitles women and men absolute equal rights or treats women 
37 See Zhuang, Yuxia 2006. The Key Variable Affecting the High Sex Ratio at Birth in China: Lower Social Status 
of Women. South China Population . Jan. ; Ma, Yan. 2004. Analyzing Sex Ratio at Birth from gender equality 
Perspective. Population Research. Vol ·28, No·5 September: p. 75-79. 
38 See Murphy, R. 2003 . Fertility and distorted sex ratios in a rural Chinese county. Population and Development 
Review. 4: p.595-626. 
39 See Chow,E.and Berheide. 2004. Global Perspectives: Women, Family and Public Policies(Chinese 
Edition). Social Science Document Press. 
40 Bartlett, Katharine . 1990. Feminism Legal Methods, Harvard Law Review, 829. 
4 1 Minow, Martha. 1990. Making all the difference: Inclusion, Exclusion and American Law 20. 
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differently, some negative outcomes may emerge on the part of women. This may be 
relevant to the puzzle as to the core identity all women share and gender essentialism. 
Minow admonishes us to try to understand that everyone sees the world from his or 
her own perspective. So by the Dilemma of Difference approach, we should try to 
find multi-level truths from multiple perspectives. 
A~er analyzing the causes which induce the distorted SRB, it is possible to know 
why laws and policies governments adopted to control the SRB have not reversed 
the trend. Because the understandings towards the causes are varied, scholars' 
suggestions on curing imbalance are different. In my view many measures are not to 
the point, most of them are only temporary solutions to the problem. Measures used 
to enhance women's status lack a uniform gender perspective. 
Until today, the understanding towards the consequences of the imbalanced SRB is 
inadequate. As a major focus of law and law reform, the implications in human 
rights terms also will be discussed in my thesis, since it can help us to understand the 
significances of the SRB issue, raise people 's awareness and the government's 
concern. Most of the existing demographic studies have neglected the gender 
equality perspective. They present mainly male-centered standpoints on the 
consequences of abnormal SRB, for instance the "marriage squeeze". 42 Most people 
worry about surplus males who cannot find brides and are concerned about these 
male 's sexual frustration, consequently bring about disadvantage to the whole society. 
Meanwhile, only a few people have been concerned with the "deprivation of the 
42 In 2008, Zhang Weiqing said when interviewed on NPC: "Due to low SRB, there might be marriage squeeze 
phenomenon in the future along with more surplus men. See NPFPC---There Might be Marriage Squeeze in the 
Future, XinhuaNews, March 11 ,2008; besides, some scholars point out marriage squeeze is one of the 
consequences of defic it of women, for example Xie, Zhenming. 2005 . The Reflection and Essence of Abnormal 
SRB in China, China Gender Equality and Women s Development Report, p.249-257; and Li, Shuzhuo. 2007. 
lmbalanced Sex Ratio at Birth and Comprehensive Intervention in China, UNFPA. 
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female fetuses' right to life"43 . They realized that, low SRB reflects parents selecting 
fetuses' gender through many kinds of means, and the female fetuses' right to life 
has been deprived. This is a reflection of gender inequality in the first phase of a 
human being's life. 
The "marriage squeeze" standpoint is male-centered but neglects women's rights. 
And the second "right to life perspective" is not comprehensive enough. Ma Yan 
points out that it is crucial to correctly realize the consequences of abnormal SRB.44 
Low SRB implies pregnant women's health is harmed, the right to life of many 
female fetuses and infants is deprived and the value of women as people is 
depreciated. The nature of researching abnormal SRB is to safeguard women's rights 
and interests, and to eliminate gender discrimination. I will try to prove that the 
shortage of women does not operate to make them more precious and valued in 
society, but rather may operate to turn them into a cheap commodity to be exploited. 
If traditional gender ideas and social gender institutions cannot be changed, 
enhancing women's status through decreased SRB cannot be achieved both in theory 
and in practice. It would only deteriorate the gender inequality and bring about 
bigger depreciation of women's life and development. 
Finally, by having a clearer understanding to the relationship between the SRB and 
women's human rights in China, combining the true causes behind the abnormal 
SRB, we can then distinguish which government policies to control the SRB are 
appropriate, and what should be done in the future on a legal and political level. 
43 Ma, Y. 2004, Supra note 37. 
44 Ibid. 
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There are at least three reasons that China's abnormal SRB and the relevant women's 
rights issues are worth researching. First, understanding the declining SRB in China 
can help us to understand the current decrease in the proportion of females versus 
males in populations across Asia. China's contribution to the overall 
"masculinization" of Asia, even the world's population, is considerable in view of its 
demographic weight. Therefore, the prospect of the further worsening of China's sex 
co~position requires close monitoring. Besides, because of the large number of 
Chinese women, reducing or even eliminating gender discrimination will be an 
indispensable step in pursuing gender equality in the world. 
Secondly, there is a large population in Mainland China, and the economic status is 
unevenly developing among different regions. Affected by traditional culture, 
Chinese females tend to marry up into slightly better-off families. Under this 
circumstance, millions of surplus males who cannot find brides are almost all 
destitute meh and of the low-income class. According to vast studies, these 
low-status males (most of them are heterosexual) which are not in a stable marriage 
relationship will tend to resolve their sexual frustration by illegal ways, posing 
dangers to society. Therefore, one consequence of abnormal SRB would likely be 
more violence against women. 
Thirdly, the victimization caused by of abnormal SRB is broader than may be 
supposed. First, its victim is not only female-the direct victim, but also male, even 
the whole society---the indirect victim. Traditional male-centered standpoints have 
emphasized its indirect victim rather than its direct victim-female. So a new gender 
perspective research is needed. Besides, the direct victim is uncertain, namely the 
direct victim of declining SRB is not one group of females. All females may become 
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potential victims, especially if there are increased crimes against women. In this case, 
it is difficult to prevent sex-based crimes, and hard to enhance potential victims' 
prevention awareness, because the probability of becoming victims are very low to 
every individual female. Therefore, it is worthy to research how to solve this kind of 
conundrum to ensure the implementation effectiveness of relevant laws and policies. 
1. 5 Research Outline 
My research will include six chapters, the first chapter is an introduction and the last 
one is a conclusion. In chapter 11, the essay will summarize some available literatures 
and statistical sources in order to propose a comprehensive review of the main 
dimensions of the recent SRB degradation in China. This section focuses on the 
recent demographic trends observed. I will examine the evolution of the SRB over 
the last decades and the variations observed within the country, including the 
features of regional and ethnic distribution in SRB. Then I will briefly review 
existing studies on this topic from a feminist perspective. 
In chapter Ill, I try to find both proximal and underlying factors behind the recent 
reduction in the proportion of female infants. The proximal reasons for the decline of 
SRB can be summarized as follows: female infanticide, underreporting and 
misreporting of female infants, and sex-selective abortion of female fetuses. I will 
consider these factors in detail to find the real direct causes. Fundamental reason is 
frequently mentioned: many studies show "a measurable effect that culture exerts on 
fertility behaviors is gender preference"45 . Son preference is the acknowledged 
underlying cause. The key is what encourages it. In my thesis, I will analyze the 
45 See Arnold,F.1985 . Measuring the effect of sex preference on fertility: The case of Korea, Demography 22, 
p.280-288; Arnold,F.1987.The effect of sex preference on fertility and family planning: Emirical evidence, 
Population Bulletin of the United Nation 23124, p.44-45 . 
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causes of son preference in China from cultural, legal, economic ·and structural 
aspects to see what encourages women's disadvantage in fertility culture. Laws and 
policies enforced from the 1980s and 1990s is the focus of this chapter. I choose this 
period because SRB started to be skewed from the 1980s, and the legal measures 
that the Chinese government has adopted to cure the SRB problem emerged after 
1994. The new amendments will be discussed in Chapter V. 
In chapter IV, the close relationship between low SRB and the violation of women's 
rights is discussed. From the Global Gender Gap Report we know SRB can be a tool 
to measure gender equality, and that women's rights are an indispensable content in 
gender equality. So we can not say declining SRB manifests deterioration of the 
situation of women's rights, but manifests wider gender gap. That means there is not 
enough protection and promotion to some aspects of women's rights. Therefore, 
relevant implications about women's rights will be discussed. I have summarized 
some main ·standpoints presented by some scholars toward abnormal SRB's 
consequences and implications. I am concerned with two dimensions of women's 
rights around causes of abnormal SRB. The first dimension is rights violations which 
cause the distorted SRB, and the second dimension is rights violations for which the 
abnormal SRB is a cause. Both are of great significance. I will highlight at some 
point some of the more extreme figures that have emerged and their local 
consequences for the overall shortage of women in some locations. Extreme figures 
may cause dire human rights consequences for both men and women. 
Chapter V first includes some crucial international human rights protocols to check 
how they provide a women's human rights protection frame for domestic law. Then 
laws and policies the Chinese government adopted to control abnormal SRB will be 
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involved. I divide them into three categories: ones (both laws and policies) that aim 
to control prenatal sex-selection and infanticide (the proximal causes of abnormal 
SRB); measures that aim to contain the human rights consequences of a low SRB 
and dilute son preference culture; and others. Domestic human rights law derives 
from international law. Treaties and conventions, constructs relevant laws in the 
country and are implemented under the supervision of the treaties and conventions. 
There are many treaties and conventions about women's rights, but CEDA W is the 
most crucial one. China has sought to implement CEDA W under domestic 
legislation. I try to reckon why these laws and policies did not stop the falling of the 
SRB. Does the Chinese women's rights regime hold uniform values with the 
international legal context? After the proximal cause of abnormal SRB was analyzed 
in my chapter Ill, I ask whether these laws and policies are relevant and appropriate. 
Which laws and policies were effective on controlling abnormal SRB, which were 
not? Are there any problems in legislation, judication and execution and what can be 
done in the future? To hunt for the improvement in the future, I analyze 
comparatively laws and policies that South Korea has adopted to control its 
abnormal SRB. 
Through my research, after trying to point out the current status of SRB in China and 
analyzing its causes as well as possible consequences, I summarize the laws and 
policies that the Chinese government has adopted to control abnormal SRB, and 
point out what aspects of current policies fail and what may be done to improve this 
outcome. Can China pursue more useful legal strategies to stop the constantly 
deteriorating SRB, and prevent the deterioration of women' s human rights? 
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Chapter 11. The Particular Features in China's SRB 
The demographers have established following hypotheses: 46 first, if there is no 
contrived factor, the SRB should be very stable. Second, under normal conditions, the 
SRB would not change markedly along with the birth order. Third, according to the 
gene coefficient, there are a few differences in the SRB from different regions and 
mother' s ages viewed from biological factors. These genetic orders also exclude the 
possible differences in SRB among social and economic groups and races. 
If the above normal factors do not prevail there must be some abnormalities in 
China' s situation. In this chapter, some features of the SRB in China will be described. 
Then there will be a clearer understanding which may help us to find some possible 
explanations from the domestic social, economic and cultural background which 
explain the data. The characteristics will be analyzed from regional, birth order and 
ethnic aspects. The below data are taken from China' s census figures in 1982, 1990, 
2000; and 1 percent population sampling taken in 1987, 1995 and 2005. 
2. 1 The Regional Features in SRB 
The distorted regional SRB transitions will be showed by two figures. The first shows 
the respective characteristics of cities, towns and rural areas and the second one tells 
us the changes by provinces. Both of the figures show that the imbalance exists on a 
national scale instead of in some areas. The imbalanced SRBs in all areas have shared 
some common causes. These common causes are what this thesis seeks for at the 
46 See Coale, Ansley 1. 1984. Rapid Population Change in China: 1952-1982. Washington, D.C.: National 
Academy Press; Johansson, Sten. 1984. A Swedish perspective on sex ratios and other intriguing aspects of 




Figure 2-1: Overall SRB Tendency and Regional Differences in .C.h.iA~. 
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Figure 2-1 shows that the SRB decreased gradually during 1982 to 2005. Although 
normal before, the total SRB fell obviously from 1982, well below the lowest normal 
value of 0.934. Figure 2-1 also reflects the nationwide fallen SRBs during 1982-2005 
by recording the overall downward trends in cities, towns and rural areas. Among 
them, the situation in urban areas was deteriorating steadily and contributes 
substantially to the total data, while the SRB in rural areas is the lowest and has the 
biggest effect on dragging the total figure downward. 
Regional features also reflect provincial difference. 
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Figure 2-2: SRB by Province in 1982, 1990, 2000, 2005 
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Figure 2-2 regionally summarizes the SRB by provinces. It shows that, in 1982, the 
SRB was normal in most ethnic autonomous regions, as well as some provinces 
located in central China and municipality cities. The SRB decreased throughout the 
1980s, and by 1990 it remained normal only in provinces with large minority 
populations, such as Tibet Autonomous Region (TAR), Xinjiang and Qinghai. In 
2000, the situation became worse, with SRBs tending to be extremely low in 
provinces with strong traditional Han cultures, such as Shaanxi, Henan, Anhui, 
Jiangxi, Hunan, Hubei, Guangdong and Fujian. Compared with SRBs in 2000, SRBs 
of most provinces were lower in 2005. Remarkably, SRBs in the Western provinces 
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fell rapidly. For instance, in 2005, SRBs in Qinghai and Guizhou were 10 and 20 
percent lower, respectively than those in 2000. In 2005, the TAR is the only province 
which has the normal SRB. 
In a conclusion drawn from the above two figures, the imbalanced SRB has expanded 
geographically. Actually, SRBs in all provinces except the TAR are departure from 
the normal level from 2005. Even though the imbalance in SRB is more severe in 
rural areas, SRBs of municipality cities and some big cities in 2005 are all lower than 
those in 2000, including Beijing, Tianjin and Shanghai. At the same time, however, 
SRBs of some provinces that had abnormally low SRB in 2000 ascended markedly by 
2005. The examples are Hainan and Guangdong. Generally speaking, the SRBs of 
Southeast China were always lower than those of Northwest China. 
2. 2 The Ethnic Features in SRB 
As above mentioned, the SRBs of Southeast China were always lower than those of 
the Northwest. Reflect from an ethnic perspective, that means there are higher SRBs 
in areas with large minority populations. In the 2000 census, Han people took up 
91.5% of the total Chinese population, and the SRB of Han is 0.843. However, the 
average SRB of all minority population is 0.891, much higher than Han people, and 
closer to the normal level. There are two big different factors between Han people and 
minority people: birth control policy and culture, and cultures and economic 
conditions of 55 ethnic minorities are varied, so it may not be possible to find the 
reasons of abnormal SRB through comparing them. To the reason why TAR is the 
only province with normal SRB, in my opinion, it may because TAR is an area with 
high ratio of minority (Tibetan) while with very low ratio of Han people whose SRB 
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is low. According to year 2000 population census, the Tibetans took up 94% to 95%47 
in the TAR population while Han took up about 6%. The SRB of Tibetan in 2000 is 
0.965. A survey shows Tibetans' gender preference: among 857 respondents (Tibetan 
women), 29.17% prefer sons, 4.43% prefer girls while the remainder did not show 
any preference.48 From the survey we can find Tibetans also hold son preference. But 
we should notice that Tibetans are excluded from one child policy. 
2. 3 The Features by Birth Order 
Trends in SRB distortion also exhibit variation by birth order, Figure 2-3 presents 
relevant specific SRBs in census years, from which we can find that the overall trends 
in SRB transition tends to declined with birth order. Because according to birth 
control policy, three children is the maximum number one family can have. Parities 
above the third are out of control of the policy, and they are not what the thesis seeks 
to discuss. So the data only shows the first, second and third born. 
...c 1. 00 
~ .~ 0. 95 
j:Q 0. 90 
~ 0. 85 
0 0.80 
•r-i ~ 0. 75 
~ 0. 70 
~ 0.65 
1:/l 0. 60 
Figure 2-3: SRB by Birth Order, 1982-2005 
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47 Since the Tibet issue is sensitive, it can not be known whether the data claimed by the Chinese government is 
accurate . Demographers usually think the Chinese Population Census is believable. 
48 Chen, Hua. 1997. The Survey to Tibetan Child-bearing Age Women 's Fertility Inclination. Journal ofTibet 
University. Mar. 
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Under the normal situations, SRB should enhance very slightly from low to high 
parities49, but the opposite truth happened in China. SRBs at parity 1 (the first born) 
were nearly normal in every census results, but turned far lower than the normal level 
from parity 2 (the second child). And the value of the third children becomes very low. 
Therefore, a conclusion can be drawn that the abnormal SRB is dragged down by the 
second and higher-order births. Combined with China's birth control policy we may 
find something: generally families in urban areas are allowed to have only one child; 
in most rural areas, if the first child in a family is daughter, the parents can have one 
more child. People call this "one and half children policy"; the minority can have two 
children; in some remote areas, parents can have three children. 
After knowing the main dimensions of the recent SRB degradation in China, in the 
following chapters, it should be easier to understand some phenomenon and trends in 
China by connecting them with these particular features. 
49 Banister, Judith . 2004. Shortage of Girls in China Today, Journal of Population Research, Vol 21 , No. I: 
p. l9-45 . 
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Chapter Ill. The Causes of !m balanced SRB 
The causes of abnormal SRB can be classified into two categories: proximal and 
fundamental causes. Proximal causes are human' s behaviors and means that directly 
affect SRB, while fundamental causes are the deeper reasons and motivation that 
induces these behaviors. 
In this chapter, both proximal and underlying factors behind the recent reduction in 
the proportion of female infants will be sought. The proximal reasons for the decline 
of SRB can be summarized as follows: female infanticide and neglect50; sex-selective 
abortion of female fetuses 51; and underreporting and misreporting of female infants 52. 
The fundamental cause is son preference. Except cultural and economic factors , laws 
and policies will be focused due to their contribution to son preference. Among these 
laws and policies that encourage women' s subordination and the skewed SRB, birth 
control policy is significant and directly affects the trend of the SRB. 
3. 1 The Proximal Causes 
Many studies show that before sex-detection technology was widely available, the 
post-natal methods of sex-selecting would be more common, such as killing or 
neglecting girl children. Even though the precise data of female infants who were 
killed or died from neglect in the past 20 years is hard to get or even does not exist, 
50 See Coale, Ansley.J. & Banister, Judith . 1994. Five decades of Missing females in China. Demography .Vol. 31 , 
No . 3, August: p.459-479; Croll ,E.200l.Endangered Daughters:Discrimination and Development in 
Asia.London: Routledge; Banister, Judith. 2004. Shortage of Girls in China Today, Journal of Population Research, 
Yol 21 , No . 1; Hull , T.H.1990. Recent Trends in Sex Ratios at Birth in China. Population and Development Review 
16, No. l : p.63-83 . 
51 See Gu,B.& K.Roy.l995 . Sex Ratio At Birth In China with Reference to Other Areas Of East Asia: What We 
Know. Asia-Pacific Population Jo urnal3 , p.17-42; Croll. 2001 ; Xie. 2005 . 
52 Johansson,S.and O.Nygren.1991 .The Missing Girls of China:A new demographic account. Population and 
Development Review 17 : p.35-51 ; Zeng,Y .et al.1993. Causes and Implications of Recent Increase in the Sex Ratio 
at Birth in China.Population and Development Review 19(2): p.283-302. 
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many scholars try various ways to prove it. For instance, through analyzing the data of 
China's 1987 1% population census, Hull 53 points out that "missing girls" were 
caused by killing, abandoning and neglecting by their parents. In their research, Coale 
and Banister54 also show that many of the births of the girls missing in the censuses 
were not reported in the surveys because they died very young. The incidence of 
excess early female mortality (probably infanticide) declined precipitously in the 
Communist period, but not to zero. After modifying the SRB data by China's 1988 
2%o fertility rate survey, Johansson and Nygren55 insisted on the argument that killing 
girl infants is one of the reasons to induce imbalanced SRB. At the same time, the 
researches towards the SRB of India, Bengal and South Korea also reached 
considerably similar conclusions56 . With the emergence of sex-selective technology to 
facilitate abortions some scholars conclude that female infanticide no longer exists57 . 
The second proximal reason that previous research mentions is sex -selective abortion 
of female fetuses. Coale and Banister58 point out that the recent escalation in the 
proportion of young females missing in China has been caused largely by rapidly 
escalating sex-selective abortions. In China, from the 1980s, the uses of some 
sex-selective technologies gradually became widespread from urban to rural areas. 
These technologies include pre-natal sex detection and surgery to induce abortion. 
There are three standpoints to support this conclusion. Firstly, the technology for 
detection of the sex of the fetus is of relatively recent origin. There is reason to 
53
• Hull, T. H.1990. Supra note 50. 
54 Coale, Ansley.J. & Banister, Judith . 1994. Supra note 50 . 
55 Johansson,J.and O.Nygren.1996. " The missing girls ofC hina: a new demograp hie account. Population and 
Development Review, p.35-51 . 
56 Chen,Lincoln C. ,Emdadul Huq,and Stan D' Souza.198l.Sex bias in t he family allocation of food and health 
care in rural Bangladesh. Population and Development Review 7,no .1(March), p. 55-70. 
57 See Banister. 2004. Supra note 48 ; Li,S.,C.Zhu,M.Feldman.2004. Gender Differences in Child Survival in 
Contemporary Rural China: A county study. Journal of Biosocial Science 36: p.83- 1 09. 
58 Coale, Ansley.J. & Banister, Judith . 1994. Supra note 50 . 
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believe, as seen in figure 1-1, that a reduction in the SRB of the Chinese population 
from the early 1980s coincides more or less with the beginning of the use of these 
technologies. Shelley and Clark59 report that, the sex-selective technologies began to 
be prevalent from the early 1980s in South Korea and China. During that period the 
SRB in both countries started to be abnormal and remains so until now; from the 
mid-1980s, these technologies were introduced to Northern India and later Southern 
India, and the SRB there likewise started to fall. In China the abnormal SRB firstly 
emerged in inshore provinces and urban areas, and gradually became im.balanced in 
inland provinces as well as rural areas. This prevalence trend is similar to the spread 
of sex-detection technologies60 . 
Secondly, these prenatal sex -selective technologies are easy to get. After about 1982, 
there were more and more private clinics providing relevant services, and a large 
number of ultrasound machines, manufactured both domestically and abroad, came 
into the Chinese market. This enabled people to conveniently get sex-selective 
services in these private clinics. It has long been indicated that the popularity of these 
machines is significantly related to the country's decreasing SRB61 . Though using 
such devices for sex-selection is presumably illegal, prenatal-selective abortion 
services are easy to get and the price of test and abortion is not high. Ultrasound is 
today a relatively easy technique to implement. It does not require a highly trained 
staff or extra operational expenditure. The price is both acceptable by hospital, private 
clinics and individuals who need abortion services. To study pre-natal sex 
determination and sex-selective induced abortion, Chu62 conducted a small-scale 
59 Shelley,Clark.2000.Son preference and sex composition of children: evidence from IndiaDemography.37.no.1: 
p.95-108. 
60 Zhuang, Yuxia. 2006. The Key Variable Affecting the High Sex Ratio at Birth in China: Lower Social Status of 
Women, South China Population, Jan : p.41-50. 
61 Johansson and Nygren, 1991. Supra note 52. 
62 Chu. 2001. Supra note 29 . 
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survey in a dozen villages in central rural China, in which all respondents were 
women of reproductive age. It was claimed that, among 427 male fetuses and 279 
female fetuses, over 25% of the female fetuses were aborted, compared to just 1.6% 
of the male fetuses63 . The precise data of sex-selective abortion in the past 20 years 
does not exist, but according to the statistics of the Ministry of Health of the PRC, 
there are totally 53 million abortion cases during only five years from 1979 to 1984. It 
can be reckoned that most of the cases are girl infants. 
Thirdly, some years earlier, China had also established a rather liberal law and policy 
on abortion, which in many cases rendered the termination of a pregnancy 
considerably easier, for reasons ranging from fetal physical defect to contraception 
failure. Some have even reported coerced abortions, as local governments attempt to 
meet the goals of the one child policy. The law was primarily meant to address the 
issue of unwanted pregnancies. Abortion was considered as part of a comprehensive 
family-planning strategy that encompassed many contraceptive options. So generally 
abortion is legal, and widely available. In urban areas, the number of abortion cases is 
increasing every year. Even for single women, abortion is easier to get. In order to 
protect their privacy, they can get abortions without registering. Therefore, according 
to data released by the China Population Information Research Centre (POPIN), there 
are ten million abortion cases per year. China POPIN and Zhejiang provincial 
Population and Family Planning Commission conducted a survey in the Southern 
Zhejiang area in 1993. The Southern Zhejiang area was one of the areas with the 
lowest SRB, its SRB was 0.833 in 1990. The survey shows that, about 30% of 
registered abortion happened in families which only had one girl. The sex ratio of 
63 Ibid. 
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aborted fetuses is 0.51064 . This ratio means twice as many females as males were 
aborted. As to families which had sons, the sex ratio of aborted fetuses is near normal. 
In families which had three or more girls, three times as many females as males were 
aborted. Therefore, we can find it was easy to get abortion services in China, in term 
of economic costs, legal costs and others-and further abortions correlate positively 
to the sex ratio in ways that suggest sex selection. The combination of new 
technologies for pre-natal sex determination and abortion has proved to be a dramatic 
cocktail, which quickly became an efficient sex-selection device. 65 
To the third proximal reason, some scholars think that there is no SRB problem, and 
that the low figure is caused by underreporting and misreporting of female infants66 . 
However, other researchers suggest even if the data problem exists, the SRB is 
actually much lower than the normal level. According to data of the fourth population 
census, Tu Ping67 points out that the main cause of abnormal SRB from the 1980s is 
underreporting and misreporting of girl infants, but excluding this factor, the SRB is 
still lower than the normal. So the sex-selective abortions also play a role to induce 
the abnormal figure. Zheng Qiwu68 thinks, though underreporting and misreporting is 
actually existent to some extent, it takes up a very small proportion. Excluding this 
part of the data, the SRB is still extremely imbalanced. Through the investigation to 
some regional data, other studies69 further showed that the low abnormal figure is 
irrelevant to underreporting and misreporting, and the main reason is sex -selective 
64 The lower the ratio, the more female fetus were aborted. 
65 Guilmoto, Christophe Z. 2007 . Sex Ratio imbalance in Asia: Trends, consequences and policy responses, 
LP EDIIRD, Paris. 
66 Johannsson and Nygren, 1991. ; Zeng et al. , 1993 .Supra note 52 . 
67 Tu, Ping. 1993. The Exploration to Sex Ratio at Birth in China. Population Research. 01 , p.6-29. 
68 Zheng, Qiwu. 2000. The Abnormal Sex Ratio at Birth in Fujian: the Situation and Strategies. (In 
Chinese), Population Studie,. 4. 
69 See Xie, Zhenming. 1998 . Why People Prefer Sons: a Report from Southern Jiangsu and Northern Anhui. (In 
Chinese), Population and Economy .4: p.56-61 ; Yan,M. ,J.Mao and J.Lu.1999.Exploring the fundamental measure 
to decrease sex ratio at birth : Practice of changing marriage pattern in Dazhi,Hubei province".(ln 
Chinese )Population and Economics 5: p.18-24. 
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abortion. 
In conclusion, most studies acknowledged that sex-selective technologies are the most 
crucial proximal reason inducing low SRB. Female infanticide was relevant in the old 
regime before sex-selective abortion was possible; underreporting and misreporting 
data accounts for just a very small part and does not affect the whole trend of the SRB. 
In my opinion, whatever kind of behavior directly brought out the abnormal SRB, the 
motivation behind such abortions is the point. After we know that, useful strategies 
can be developed. 
3. 2 The Fundamental Cause 
After we know that the abnormal SRB is man-made rather than natural we need to 
find the true causes behind the phenomenon. Many studies show "a measurable effect 
that culture exerts on fertility behaviors in gender preference". Gender preference is in 
families the elder's sex preference for their offspring. In China, a patriarchal society, 
son preference is the acknowledged underlying cause that is affecting both attitudes 
and behaviors with respect to children and the choice regarding the number and sex 
composition of children. However, a general theoretical frame to explain the 
formulation of son preference has still not been built. Therefore, in this part, a frame 
will be offered and may contribute to our understanding of how to change the 
situation. 
Let us look at the preference figures first to understand the characteristics of son 
preference in China: 
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Table 3-1: Investigation to Parents' Gender Expectation to the Next Child 
Existing children Son(%) Daughter (%) 
One daughter 77.67 22.33 
One son 86.73 13.27 
Two daughters 90.48 9.52 
Two sons 81.40 18.60 
One son and one daughter 84.62 15.38 
More than three 85.19 14.81 
Source: Liu & Gu. 1998. 
From these data we can find a strong son preference: no matter the composition of 
these families, the aspiration of having sons is much stronger than to have daughters. 
What Encourage son preference in China? 
The key to understand son preference is to understand what encourages it. Feminist 
jurist Nicola Lacey 70 points out that: 
"In order to appreciate the potential and limitation of rights for achieving 
women's empowerment and equality, an extensive social science research 
into the interaction between legal, political, economic and cultural 
institution in specific societies is needed, including both as it gives rise to 
sex-based disadvantage and as it affects the efficacy of the international 
norms designed to remedy such disadvantage". 
70 
N icola, Lacey. 2000. Feminist Legal Theory and the Rights of Women. In Gender and Human Rights. 
2004 .. Knop, Karen. ed Oxford University Press, p.53-55. 
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In China Xie Zhenming 71 argues the fundamental reasons for son preference are 
economic, cultural, social and other factors. Examples include the imbalanced 
development of different regions, the asynchrony of economic reform and social 
reform, an unsound social-security system, and severe discrimination toward women 
in rural areas. Some studies point out that state policies also affect gender equality to a 
great extent 72 • When male-dominated family power is replaced by a country 's 
male-dominated social systems, laws, ideologies and resource allocation, control over 
women becomes part of the public patriarchy. The combination of both the private 
and public patriarchy constitutes an entirely dominant system, which puts women in a 
firmly subordinate position73 . In this thesis, the causes of son preference in China will 
be analyzed from cultural, structural and economic aspects to see what encourage 
women's disadvantage in fertility culture. It should be noticed that there is much 
overlapping in cultural and economical and structural aspects, and they can not be 
detached from each other. 
3.2.1 Cultural and Historical Factors 
From the cultural aspect, traditional Confucian culture is dominant in most 
populations and regions of China except some minority regions in a rather long 
Chinese history. There is a close relationship between Confucian culture and son 
preference. For example, the SRBs of Guizhou, Xinjiang, Tibet, Yunnan, Qinghai, 
Ningxia and Gansu are always around normal level for both structural and cultural 
71 Xie, Zhenming. 2005 . The Reflection and Essence of Abnormal SRB in China, China Gender Equality and 
Women s Development Report:p249-257 ; 
72 Murphy, R. 2003 . Supra note 37; Das Gupta,M.,Lee,S.,Uberoi P. ,Wang D.,Wang L.,X.Zhang.2004.State policies 
and women 'sagency in China,the Republic of Korea and India 1950-2000:Lessons fro m contrasting 
experiences" .p.234-259 in V.Rao and M.Walton (ed),Culture and Public Action: A Cross-Disciplinary Dialogue 
on Development Policy. Stanford CA:Stanford University Press. 
73 See Chow,E.and C.W.Berheide. 2004 .Global Perspectives: Women, Family and Public Policies (Chinese 
Edition). Social Science Document Press. 
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reasons: on one hand, it relates to high fertility rate in most of these minority regions 74 ; 
on the other hand, we must notice that, the Confucian cultural tradition is not the 
dominant social philosophy in these regions 75 . Li Dongli76 points out there are three 
main relevant contents in Confucian culture that encourage male gender preference, 
including its patriarchal, patrilocal and patrilineal culture. Jordan77 also points out 
"the PRC remains a patriarchal, patrilineal and patrilocal society in which inequality 
based on sex persists". Therefore, the analysis will be started from these three levels. 
Patriarchy is "the process of differentiating women from men while privileging men. 
It is the process of transforming (biological) female into women and males into 
men."78 In the public area, patriarchal systems reflect the political empowerment 
between men and women; in the private area, in most of the regions in China, there is 
a wide phenomenon that wives are considered inferior and subordinate to their 
husbands for economic reasons 79 and traditional ethical norms. 
Patrilocality refers to a tradition of family habitation near the husband's relatives. This 
includes living in the mother-in-law's home after marriage. Patrilocality determines 
the dominant status of men in inheriting property, in living arrangements, in 
continuity of families, and in family power structures. Women have to depend on men, 
which results in women's low status80 . In China, a patrilocal system means that after 
marriage daughters typically become members of the husband's family, and cease to 
74 Gu Baochang, and Xu Yi. 1994. "A Comprehensive Discussion of the Birth Gender Ratio in China." Chinese 
Journal of Population Science 6: p.417-431. 
75 Li, Dongli. 2000. Supra note 23 . 
76 Ibid. 
77 Jordan Ann, 1994. Women's Rights in the People 's Republic of China: Patriarchal Wine Poured From a 
Socialist Bottle, Journal ofChinese Law,8: p.47-104; 
78 Eisenstein, Z. 1988. The Female Body and the Law. University of California Press. 
79 Cain, M.1993 .Patriarchal Structure and Demographic Change, Women s Position and Demographic Change, 
Clarendon Press Oxford, U.S.A, p.48 & p.46. 
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have responsibility for their parents in illness and old age 81 • In rural areas there 
usually is joint family cohabitation, which also means that parents can enjoy constant 
financial and emotional support from their sons' families , whereas married daughters 
are not supposed to contribute to their parents ' expenses after marriage. Bossen82 
points out that Chinese women were typically portrayed as a unified group sharing the 
same experience of devaluation and subordination to males, and other effects of living 
in a patriarchal society with patrilineal descent. 
Patrilineality, means confirming lineage, ancestry, inheritance and patriarch 
succession according to the father-son lineage 83 . As in any patrilineal society, in China, 
sons are vital to continue the family lineage. Surviving boys are assured to inherit 
their parents' property 84 as well as carrying on the family name. Sons are 
subsequently the only legitimate descendants in this patriarchal system, as their 
married sisters belong to another lineage altogether. Through denying women's 
succession right, this kind of system leads women to a subordinate and inferior status. 
Under a patrilineal system, sonless parents may feel permanent anguish in the face of 
their family 's and community's reaction. The prominent role of sons within the 
patrilineal system has added prestige to their status, and is a common source of pride 
for parents. 
In the developing process of Chinese social economy, though the status of both males 
and females have enhanced to some extent, however, only developing the scope of 
81 Leone & Dalla-Zuanna. 2003 . International Family Plan Perspect. 29: p.69-75. 
82 Cite from Li, Dongli. 2000. Supra note 23 . 
83 Wang, Yubo. 1989. Study on the History of Chinese Fam ilies and Clans. Tianjin Academy of Social Sciences. p. 
120. 
84 Coale,A.J .and J.Banister.1994. Five decades of missing fe males in China. Demography 3 1: p.459-479 ; Arnold, 
Fred ., Minja, Kim Choe and Roy. 1998.Son Preference, the Family Building Process and Child Mortali ty in 
India ,Population Studies, 52 : p.30 1-315 . 
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Chinese women's education can generally help them to catch up with men. There is a 
big gap in other indicators, and this gap is becoming bigger and bigger in many 
aspects. In rural areas, surplus labor forces are transferring to urban areas, such that 
those left behind are mainly women, children and elders. In urban areas, women are 
first choices to be fired in the reform of state-owned enterprise. Therefore, the 
imbalanced SRB is a reflection of a male-centered culture85 . However, culture can not 
explain things independently, since actors with shared culture in urban and rural areas 
and in different Chinese societies may behave differently, so other factors, especially 
structural factors may be more important than culture. These will be discussed later. 
From an historical perspective, yet subtle shifts in women's status are evident 
throughout China's history, among different groups, classes and regions86 . While 
women's status has greatly improved in contemporary China, traditional culture and 
customs do tend to delay the improvement of women's status. 
In ancient China, women were located in the lowest level in their families. In their 
lifetime, they should abide by "three subordination and four moral integrities" 
(Sancong Side), the "three subordination" include women's subordinated status to 
their fathers, husbands, and even their sons. Women usually did not have formal 
names, and after marriage their given names should precede their husbands' surnames. 
As an inferior sex, females had widely faced discrimination; they could casually be 
killed by their husbands and families. 
After the establishment of PRC, the CCP animadverted on feudalist thought, 
85 Xi e. 2005 . Supra note 71. 
86 Hudson V. & Den Boer,A.M.2004. Bare Branches: The Security Implications of Asia s Surplus Male Population. 
MIT Press, Cambridge, MA. 
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disseminated ideas of gender equality and tried to empower women by law. Generally 
speaking, women's status got enhancement in families: they started to participate in 
the educating of children and the process of family decision-making87 . However, the 
goal of the CCP regarding the liberation of women was limited, that is, to create 
conditions to enable women to enter the public labor force. That has meant the 
elimination of discriminatory practices and paternalistic policies in the workplace 
were not necessary. As a result, women have entered the labor force in large numbers 
but not equally. According to Xiao Shuqiao, in 1949, women consisted of only 7.5% 
of the paid labor force, and by 1988, they made up 37.5%. In 1978, the reform and 
opening policy began to be enforced in mainland China, but to women's economic, 
political and cultural life, it meant an incompatible period began. The situation of 
women in political participation became worse. The proportion of women and their 
position and power in the work place were all low. Hence, women's voices are not be 
heard by policy makers. There was an incompatible phenomenon that, on one hand, 
the country's economy was growing at a high speed; on the other hand, new policies 
without gender perspective would marginalize women in economic and political life, 
and simultaneously lower their status at home. Secondly, in this period, the proportion 
of women in economic participation became lower. A statistic collected by the 
Ministry of Labor and Security showed that, until March, 2002 there were totally 4.12 
million laid-off workers, of which 60o/o were fernale workers. Many female workers 
who were above 40-year-old were laid off or to be forced to retire before 55 (the legal 
retirement age for females). A lot of employers had a potential rule applied to their 
female employees, that is, if females get pregnant, they would be fired. Thirdly, 
before 1978, the government advocated women to wear similar clothes with men, and 
87 Xiao, Shuqiao. 2007. International Human Rights, Law and Abused Women in China: Jiu Zhou Press, p. l 0-11 ; 
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supported elimination of the differences between male and female. However, after 
1978, under the market-oriented economy, the beautiful appearance of women is 
obviously emphasized by the mainstream media, and accepted by the masses. There is 
a popular notion that a woman can marry a rich man and live a happy life only if she 
becomes beautiful. In conclusion, economic development is emphasized in the 
liberation of women, as in the 1950 marriage law: "to liberate women ... .in order to 
promote the ... construction of a New Democratic China, we can find that the 
liberation of women is a method to promote economic construction. From 1978, 
economic development has already replaced gender equality policy. Though we have 
to admit that Chinese women's situation is improved much from a historical 
perspective, a decreasing SRB after the 1980s alerts us to an emergtng 
gendered-inequality and a wider gender gap. 
3.2.2 Economic Factors 
As to economic considerations, since there are many economic studies concerned with 
these factors , I will only emphasize some relevant to gender issues here: first, sons 
usually have a higher wage-earning capacity, especially in agrarian economies88 ; 
second, the unsound social-security system in China creates pressure to have sons89 ; 
third, traditional division of labor disfavors women90. 
China's economy has been rapidly growing over the last 20 years. In China today, 
especially in rural areas, having sons is of great importance to production and 
livelihood. Under the market economy, competition has become more and more 
88 
Basu, Alaka M. 1989. Is discrimination in food really necessary for explaining sex differentials in childhood 
mortality? Population Studies 43 :p. l93- 21 0 
89 See Xie, Zhenming. 2005 ; Zhuang, Yuxia. 2006; Li, Shuzhuo. 2007. 
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drastic. As one of the disadvantaged groups, women's economic status is deteriorating 
compared to men. These developments have tended to strengthen the son preference 
that already prevailed in traditional Chinese culture. Furthermore, the social-security 
system is not sound in urban China, while remaining nonexistent in the rural areas. As 
such, family support for the elderly continues to be the dominant form of care for the 
elderly in rural areas, and will remain so in the foreseeable future. However, partly 
due to the patrilocality, and economic dependence of wives on their husband, 
married-off daughters provide only auxiliary help, such as emotional support and 
daily care for their parents, while sons have the formal responsibility to provide 
significant economic support to their parents 91 . Gender discrimination is further 
enhanced by the traditional division of labor, making women economically dependent 
on men. In the traditional division of labor by gender "men belong to the public field; 
women belong to the private field." The Chinese family has not changed in a good 
direction, but has tended to reverse directions in the economic reform era. Under this 
background, men still have a higher wage-earning capacity, especially in agrarian 
economies. While a great number of men in rural areas leave home to hunt jobs in 
towns and cities, their wives are "locked" in the community and home. In some 
regions without good public security, families without men would be vulnerable to 
violence and danger. When women do join the exodus to find jobs it tends to be for 
what are considered "women's work", which again locates them in vulnerable and 
exploitative conditions. The CEDA W Committee has expressed concern at the 
persistence of deep-rooted stereotypes regarding the roles and responsibilities of 
women and men in the family and society, and has pointed out that these prevailing 
attitudes continue to devalue women and violate their human rights.92 
91 Sun,R. 2002. Old age Support in Contemporary Urban China from both Parents and Children's Perspectives. 
Research on Aging 24(3):p.337-359. 
92 CEDAW/C/CHN/C0/6: Concluding comments ofthe Committee on the Elimination of Discrimination against 
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3.2.3 Law and policy as a Structural Factor 
In this part, structural factors will be analyzed in terms of government policies and 
laws. The legal and policy analysis here does not aim to assess the Chinese legal 
system on whether and how it negatively affects women, but to identify structural 
ways in which the Chinese legal system contributes to women's inferior status as 
relevant to the SRB issue. 
In 1987, Katherine Mackinnon presented her "Dominance Theory" that reveals how 
the legal system was fundamentally opposed to women's interests and assigned 
women a subordinate status. There is probably no society in which women do not 
experience some gender inequality, meaning subordinate status or inferior treatment. 93 
In China, though the government claims the laws they enacted aim to promote gender 
equality and eliminate gender discrimination, the reality often fails to match the words. 
Some laws help to devalue women and this may affect some parents ' gender 
preference for their children. In an article by Ann Jordan, after checking the Chinese 
law before 1994, Jordan thought that "the preference for a patriarchal, patrilineal and 
patrilocal social structure is a deeply imbedded belief still existing in the minds of 
those who create policy and draft laws." Both Jordan and Woo concluded that the 
Chinese government usually sacrificed or neglected women's interests in order to 
pursue developing the economy and other governmental goals. Even when laws are 
enacted ostensibly to protect women's rights, the final aim is usually for economic 
development or "for all Chinese people 's benefits". 
Women: China, 25 August 2006. Para. 17. 
93 MacKinnon, Catharine . 1987. Difference and Dominance: On Sex Discrimination. In Feminism Unmodified: 
Discourses of Life and Law 36. 
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Here are two steps I use to check whether these laws have negative effects on gender 
equality. Firstly, I scrutinize relevant laws to see whether there is hidden sexual bias in 
the language or in the laws. Secondly, if the laws' language is neutral, I check whether 
there are practical problems hidden behind the neutral language. That means to check 
the enforcement result of laws. Even when some laws are seen to be neutral in the 
language, they may trigger many problems and meet many obstacles when carried out 
in practice. Then, they do not bring about true equality for women. 
In the remainder of this section I scrutinize a series of relevant laws including the 
Constitution of the PRC (1982), the Marriage law (1982) and some relevant articles in 
other laws. The legal analysis here is not intended to be an assessment to Chinese 
legal system on whether and how it negatively affects women, but to try to find those 
laws that obviously contribute to women's inferior status, as relates to the SRB issue. 
So I will focus on the laws and policies enforced around the 1980s and 1990s. I 
choose this period because the SRB started to be skewed from the 1980s, and the legal 
measures that Chinese government has adopted to cure the SRB problem emerged 
after 1994. 
The whole Chinese legal system hides a male-centered "equality". The 1982 PRC 
Constitution, Article 48 provides, "Women in the People's Republic of China enjoy 
equal rights with men in all spheres of life, in political, economic, cultural, social and 
family life." 
This expression is different from "Men and women enjoy equal. .. rights" from most 
countries' constitutions. The latter implicates there is a neutral standard while China 
assumes men's rights are prior to women's rights and the standard is male-centered. 
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This male-based standard reflects that Chinese law relating to women has an unclear 
understanding of the principle of gender equality in legislation,94 and also shows 
formal equality in Chinese law without a sensitive gender perspective. Using this 
article for reference, the lower-level law may neglect women's experience and some 
special rights that men do not need. Such assumptions may reproduce male patterns of 
domination. For example, the Women's Protection Law (1992) stipulates "The state 
shall guarantee that women enjoy equal. .. rights with men". The Labor law (1994) 
adopts similar language. 
In China, some progress in gender equality made by law reform should be noticed; 
however, a further improvement is still needed. The government and many 
scholars claim gender inequality may be caused by implementation of law. Jordan95 
points that discriminatory treatment is not always result of misinterpretation or 
improper implementation of the law, or a willingness of people to violate the law, but 
is usually outcome of inappropriate legislation. Therefore, it is necessary to do a legal 
analysis to Chinese law. A gender perspective should think about whether the identical 
law will bring about identical outcome to men and women, or allow one of them to 
have a right to choose otherwise, the law is not only unequal but also could become a 
tool to replicate social discrimination. 96 
Political Silence 
It is important to check the contributions of laws to women's political, economic and 
sexually inferior status. First, in the face of discrimination, women became more 
94 Ding, Xiaoping. 2006. From Formal Equality to Substancial Equality---the Gender Analysis to Chinese Women 
Law. Zhejiang Academic Journal. 3: p.214-218 . 
95 Jordan, Ann. 1994. Women 's Rights in the People 's Republic of China: Patriarchal Wine Poured From a 
Socialist Bottle, Journal ofChinese Law,S: p.47-104; 
96 Bartlett, Katharine. 1990. Feminism Legal Methods, Harvard Law Review, 829. 
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politically silent. Before the 1980s, government guaranteed certain quota of women in 
political elections and other activities to ensure women's political participation. But a 
1983 reform on leading institutions and cadre institutions and a 1987 competitive 
elections reform eliminated the quota system. Women would compete with men 
together and achieve a formal "equality". 
From then on, women's political participation can be characterized as "low rate, low 
position, low voting rate, and few rights". The following data shows women's 
political silence: Central Committee membership from 10.3% in 1973 to 7.5% in 1992; 
the standing committee of National People's Congress (NPC) member from 25% in 
1975 to 9% in 1993; the 8th NPC Deputy 21.3% and the 9th NPC Deputy 21.8%97. In 
2008, female cadres take up a 39% proportion of the total number, but most of them 
only serve as male leader's assistants. Besides, the proportion of female members in 
CCP organization is 20.4o/o in 2008. We can find women were inferior in political 
status. Women's absence in political participation would result in their 
marginalization in economic and political activities, and deterioration of their social 
status. 
Economic Subordination 
Economic dependence is considered a chief cause of women's subordination. So first 
we should ask how economic law contributes to women's inferior economic status. 
The Labor Protection Regulation (a series of regulations and Labor Law 1994) has 
long been considered the major legal source of discriminatory treatment of women. In 
China, the retirement age of men and women has been different since 1958. 
According to relevant regulations, female workers must retire at 50 while male 
97 The standard is at least 30% set up in Beijing Conference. 
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workers can work until 6098 ; female cadres who are not professionals or intellectuals 
must retire at 55, while their male counterparts can work until 6099; certain female 
teachers, doctors and scientific and technical personal can retire at 60, while their 
male counterparts can work until 65 100 . 
As to female la borers' retirement age problem, the Centre for Women's Law and 
Legal Service of Peking University totally completed 118 consultations from 1995 to 
2006. Females who do not want to retire earlier than men and asked for help are 
mainly cadres. 101 Though the legislators' original intention may be to relieve female 
labors from dual pressures both from work and housework, make them retire earlier 
and have a good rest. But the law actually violates the rights to work owned by female 
labors who do not want to abandon their job. The problem is why the legislators do 
not think many men also need to retire earlier and take care of their family? 
The Labor Regulations openly stipulate women's special characteristics and 
stereotype women's figures , providing a policy to, "Reduce and resolve special 
difficulties encountered in labor and work ... by female staff and workers due to their 
physiological characteristic, to protect their health and contribute to the building of 
socialist modernization"; prohibiting women from working in mine pits or certain 
unspecified types of labors that are determined by the legislation organ as 
98 Guowuyuan Guanyu Gongren Tuixiu, Tuizhide Zanxing Banfa [State Council Interim Procedures Concerning 
Retirement or resignation of Workers], art. 1(1) (June 3, 1978). 
99 Guowuyuan Guanyu Anzhi Lao, Ruo, Bing, Can Ganbude Zanxing Banfa [Temporary Procedures Regarding 
Placement of Cadres Who are Old, Weak, Ill or Disabled] , art, 4 (June 3, 1978). 
100Guowuyuan Guanyu Yanchang Bufen Gugan Laoshi, Yisheng, Kejirenyuan Tuixiu Nianlingde Tongzhi [State 
Council Circular Extending the Retirement Age of Some Essential Teachers, Doctors, Scientists and Technicians] 
(Sept. 12, 1983 ). 
10 1 Regulation on Retirement age of Male and Female has been sued to Judicial Review, Legal Morning News, 16 
March, 2006 
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"unsuitable" for women102 . The law seems to be for women's benefits, however, it 
appear to have been written in a belief that the nature of women's "special 
characteristics" is well understood by the people. Therefore there is no need to 
describe those characteristics or to prove any causal connection between those 
characteristics and women's presumed inability to perform certain types of work. 103 
Further, the law can be applied arbitrarily, no regulation and law contains any criteria 
for determining which circumstances are unsuitable for women. Under this kind of 
gender stereotyping, the law assumes that, under the usual circumstances men are 
suitable for all types of work, but women are unsuitable to engage in some jobs. 
Moreover, the Labor law also contains the assumption that, once women do find work, 
they must be protected in some circumstance (article 61). For instance, during 
pregnancy, women may not engage in labor involving any work "which should not be 
done during pregnancy, may not overtime or on night shifts and must have rest 
periods at work." 
These laws stereotype women as both physically and intellectually weak, dependent, 
and passive inferior persons and impose the legislators ' assumptions to all women. 
Though it is true that most women are physically inferior to men, some women may 
have no other choice for living except to accept dangerous jobs. And there are still a 
few women whose physical conditions are not inferior to men. Besides, if a woman's 
reproductive organs are at risk, men's reproductive organs are also at risk under the 
same circumstance, 104 why are only women described as vulnerable and weak? 
Therefore, law should deem women intellectually equal to men, and give women the 
chance to decide for themselves whether or not to accept work-related risks . 
102 Article 59, 60 of the 1994 Labor Law 
103 Jordan, Ann. 1994. Supra Note 95 . 
104 Jordan, Ann. 1994. Supra note 95 . 
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Battlett offers a chart of gender bias failings that demonstrate how the above law's 
impact women's real life in the job market. They are extremely negative. Firstly, the 
factories and companies are required to be responsible for all profits and losses in 
hiring female employees. The government does not give them any subsidy for hiring 
women. It is generally understood that no company would want to bear extra costs for 
hiring someone who is deemed an inferior employee---who can not do many kinds of 
works, should be protected and could not work during special period for example in 
pregnancy. So the employers may use excuses to legally refuse to hire or quickly fire 
women. In the end of 2000, the employment ratio of the women between 18 to 49 
years old in urban area is 72%, 16.2% lower than rate in 1990. The gap between men 
and women was also further enlarged. In 2001, a survey of employment in 62 cities 
shows that, 67% of employers only recruit male employees. Some employers which 
recruit female staff ask that females not become pregnant during their working period. 
In addition, the average income of women is 70o/o of that of men. 105 
Moreover, women who are beyond age 35 can seldom get a job because they must 
retire 5-10 years earlier than their male counterparts. From the 1990s, many staff in 
state owned enterprises lost their job, among them, 60o/o were female. What's more, 
just 39o/o of women who lost their jobs became re-employed---24.9 percentage points 
less than men who lost their jobs. 106 Until 10 years later, the re-employment rate of 
laid-off women was only 39%, 24.9% lower than for male staff. 107 
Lastly, because of the lower status of women in the job market, it is less benefit to 
raise up girls than boys, parents may refuse sending their daughters to school, as the 
105 The Research Group of the second Sample Survey to Chinese Women 's social Status , Main Data Report of the 
second Sample Survey to Chinese Women s social Status, 2001 (5). 
106 Equality For Women Begins In Workplace. China Daily . 2 July ,2004 
107 The Research Group of the second Sample Survey to Chinese Women 's social Status. Supra note 105. 
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compulsory education law only attracts weak enforcement and slight punishment. 
Accordingly, by the 1990s, 70% of illiterates and semi-illiterates were women and 
64% of school dropouts under the age of 15 were girls. 
The Marriage Law 1982 and the 1982 Inheritance Law also play important roles in 
inducing women's economic subordination though nonfeasance. Laws about gender 
equality are always generalized and abstract. There is no efficiency in practice and 
no concrete methods to punish discriminatory behaviors, such as those which violate 
women's legal inheritance rights. The 1950 Land Reform Law was historic; it firstly 
empowered women with the right to get land property by law. Article 48 of the PRC 
Constitution stipulates that: "Women in the People's Republic of China enjoy equal 
rights with men in all spheres of life, political, economic, cultural and social, and 
family life." 
The marriage law and inheritance law (article 9) also stipulates equal inheritance 
rights between men and women. But in practice, daughters could inherit nothing 
except some dowry after marriage. And if their husbands die, they can not marry 
other men, otherwise they would lose the inheritance rights of the husbands' family . 
. A survey conducted by Hainan Reform and Development Academy in 2002 
investigated 12 provinces and concluded that, many rural women tacitly approve this 
standpoint, and give up their inheritance rights. Even if there were 8% women who 
asked for inheritance rights, they are hardly in a position to resist their family 's 
claims. Only a small part of women understand and dare to protect themselves by 
law. 
Article 49 of the PRC Constitution and Article 15 of the Marriage Law both provide, 
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"Parents have the duty to rear and educate their minor children, and children who 
have come of age have the duty to support and assist their parents." This should fall 
under the category of morality; it emerges in law because of the unsound 
social-security system in China. The government transfers the duty to the family. The 
result is to strengthen the notion to have sons for supporting old parents .. 
Sexual Subordination 
The third big aspect is sexual subordination. The most common types of sexual 
subordination include rape, sexual harassment and domestic violence. Guo 
Huimin 108 points out that this category (which includes pregnancy discrimination, 
rape, sexual harassment, domestic violence and prostitution) usually has been 
excluded from the consideration of equality, because the reference object-men do 
not have similar experiences. So there is no legal foundation to support women's 
complaints. 
Rape has been acknowledged as a serious threat to women's safety, not only because 
rapes are common but because the fear of rape severely curtails women's freedom of 
movement and their ability to act with confidence in negotiating the risks of 
everyday life. Under the earlier Chinese criminal law, 109 rape involved sexual 
relations with girls under 14 or sexual relations with girls or women 14 or older 
involving violence, coercion or other means. The law seems to be straightforward, 
but the interpretation of the law is not. 
The main problem here is, the victims are disadvantaged in the standard process of 
108 Guo, Huimin. 2008. Gender and Women's Rights---Concurrently Discuss about Gender Legal Analysis 
Methods, China Gender Equality and Women s Development Report, p. 32-39. 
109 The laws discussed in this chapter is from the 1980s to the 1990s, so the definition is from the earlier Criminal 
Law, the article was amended later. 
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rape case registration. 110 The law does not require suspects but the victims to have 
the burden of proof. In rapes, witnesses are usually absent, and if there 's no material 
evidence, the victims will be in a weak situation. Under this circumstance, the 
suspects who are in a relatively advantaged situation are not asked to raise evidence 
to prove their innocence, but weaker victims must be responsible for raising 
evidence. This results from absence of considering the women's experience and 
different characteristics in law. Generally speaking, if the suspect insists on saying 
the sexual intercourse is agreed by both sides, he will be released. 
Sexual harassment is a behavior-induced humiliation and suffering in many public 
and private places, especially in the office. But there was no any stipulation to 
punish this kind of crime at that time (from the 1980s to the 1990s) in China. Women 
who sue their bosses or colleagues could not find regulations to support their claim 
and it was hard to raise evidence. So generally there was little chance of winning 
such lawsuit. In 2003, a Miss He won the first sexual harassment case. Because there 
was no law to regulate sexual harassment, she underwent a difficult time suing her 
boss. 111 
. Domestic violence is severe in Chinese family. In 1990, the All China Women's 
Federation conducted a nationwide survey on the social status of Chinese women 
which concluded that a total of over 29% of wives suffer from their husband's use of 
physical force. A 1991 nationwide survey on the status of women reported that 
26.9% of rural women and 17.9% urban women had been beaten by their husbands. 
Information from the judiciary shows that 50o/o--60o/o of divorce cases are attributed 
11° Chen M in, 2002 Chen, Min. 2004 . Check on the Gender- inequality in Legislation of Chinese Law from Gender 
Perspective. Law Science Magazine. 5: p.49-51. 
111 The First Winner in Sexual Harassment Lawsuit, Zhu,bin. source form : www. Chinacourt. org. 
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to domestic violence 112 . If women suffer from violence from outside the home, 
criminal law would punish the suspects. But law seldom protects women who suffer 
from domestic violence. The home becomes a protection to violence against women. 
Only Civil law would regulate these in divorce cases. Criminal law would not punish 
the person who exerted violence without the victims' private prosecution 113 . 
Non-consensual sexual intercourse in marriage is also a domestic violence. Women 
in China were traditionally considered by law to have given blanket consent to 
sexual intercourse with their husbands at any and all times from and after marriage. 
Sexual intercourses against women's will and consent between couples would not be 
punished as rape under law. There is still no stipulation by law. The court does not 
provide much help for women suffering from domestic sexual violence, except 
occurred in the following situation: 1. in forced or purchased marriage; 2. during a 
period of separation; or 3. after an application for divorce has been filed 114. 
Birth Control 
While the above laws depreciate the status of women and thus provide an underlying 
motivation, if there is no birth control policy to limit the number of children, the 
SRB would not have become so imbalanced. The current birth control policy in 
China is different in urban and rural areas, and varies from the sex of the first birth. 
Most of urban areas implement the one child policy with a few exceptions, while in 
rural areas, if the first birth is a female, the family is allowed to have a second child. 
Therefore, rural daughter-only families are the main group which has the most of 
second children and even the third one. Under the son preference tradition and 
11 2 Zhao, Yuhong. 2001. Domestic Violence In China:In Search OfLegal And Social Responses. UCLA Pacific 
Basin Law Journal. Spring. 18 UCLA PAC.BASIN L.J.211. 
11 3 Xiao, Shuqiao. 2007 . Supra note 87. at p.84. 
11 4 Zhao, Yuhong. 200 I. Supra note 113 . 
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agricultural economy, daughter-only families who are allowed to have more than one 
child, to try every method in order to bear sons, appears reasonable. Despite of the 
fact that the original intention of the rural areas' birth control policy is to care for the 
actual difficulties of daughter-only families, it truly has a "label effect" which labels 
daughter-only families as a disadvantaged group. 
Birth control policy is not only a matter of public policy, but is also guaranteed by 
the PRC Constitution, though such constitutional guarantees are themselves often 
viewed in policy terms in the PRC. Jordan115points: 
"Chinese constitutions are akin to declaration of policy, and Chinese 
constitutional rights are "granted, modified, suspended and withdrawn by the 
state for the sole purpose of implementing policies." 
That sounds a little sarcastic; unfortunately, it is clearly the case. This constitutional 
policy is articulated in article 49 of the constitution, where the second sentence 
provides: "both husband and wife have the duty to practice family planning." At the 
beginning, birth controlling was a set of policies, and then they entered into the 
Chinese constitution. 
Birth control policy usually exerts conflicting pressures on women: son preference 
from husbands' families; prohibiting the chance to have sons from the state. These 
two pressures place women in the centre of conflict. Even though the law says both 
the husband and wife have the duty to practice family planning, in fact, it is women 
who usually bear the duty--- to use kinds of contraceptives. Many of them gave 
women suffering experiences in body and mentality. 
115 Jordan, Ann. 1994. Supra note 95 . 
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Birth control policy is closely related to the distorted SRB for several reasons. Firstly, 
the fertility rate has a direct impact on SRB. Some scholars have noticed that the 
total fertility rate closely relates to the rise of son preference. The total fertility rate 
has declined from about 6 in the early 1970s to about 1. 7 in 2000, far below the 
replacement level 116• In populations with strong son preference, a major drop in 
fertility is often followed by a decline in SRB. Under a situation of low fertility, the 
opportunity for a couple to have a son diminishes, which may be the main reason 
why SRB tends to decrease in the data with each additional birth 117• That this low 
birth rate which is formally required under the one child policy has increased this 
detrimental effect. When fertility rates are low, by choice or coercion, female births 
must be prevented to allow for the desired number of sons within the family size 
norm 118 • Li Shuzhuo considers low fertility an important demographical and 
socio-economic factor that stimulated and intensified son preference. However, I can 
not agree with this argument since low fertility is not caused by nature and human's 
self-conscious behaviors. It actually is the result of government policy---the birth 
control policy or one child policy. And a similarly low natural birth rate in Hong 
Kong and many other communities has not produced a similarly low SRB. 
Some studies 119 point out that birth limitation policy as a direct social motivation 
has induced the abnormal SRB, some of them support the argument by observing 
116 Retherford,R. ,M.Choe,J.Chen,X.Li,H.Cui . 2004 . China's fertility, how much it has declined. (In Chinese.) 
Population Research 4: p. 3- 15. 
117 Li, Shuzhuo. 2007. /mba lanced Sex Ratio at Birth and Comprehensive Intervention in China, UNFPA. 
118 Hesketh Therese & Xing Zhuwei, Abnormal Sex Ratios in Human Populations: Causes and Consequences, 
PNAS, September 5, 2006, Vo l. 103 , No. 36: p. 13271-13275. 
11 9 Johnson, Kay.1996.The politics of t he revival of infant abandonment in China, with special reference to Hunan. 
Populatio and Development Review 22.no .1 :p77-98.; Jordan, Ann. 1994; Zhang, Yi. 1997; Human Rights Watch/ 
Asia 1996 : p.11 0. 
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SRB's change along with birth order. Gu and Xu120 also admitted that from the late 
1970s, the birth control policy made the fertility rate fall rapidly. Parents' son 
preference became stronger under the limitation. Until the 1980s, the sex-selective 
technologies were invented and became prevalent, and the SRB started to be 
noticeably imbalanced. 2007 Country Reports on Human Rights Practices (by 
Department of State ofU.S.) also said: 
"Because of the intersection of birth limitations with the traditional 
preference for male children, particularly in rural areas, many families used 
ultrasound technology to identify female fetuses and terminate these 
pregnancies." 
Xiao Shuqiao 121 points out that, when the National Population and Family Planning 
Commission of the PRC (NPFPC) and local PFPCCs strictly implemented birth 
control policies and relevant laws, the negative effect is low livability of girl infants, 
and imbalanced SRB. In 2001, the Women's Federation of Liaoning Province 
investigated 5,000 rural women. They pointed out that among eight serious marriage 
problems for rural women having no sons ranked the second. Many husbands forced 
pregnant wives to test fetuses' sex. If it is a girl, wives have to have an abortion. 
Women who gave birth to girls were discriminated against and even subjected to their 
husbands' abuse. Some women were forced to give birth to the third even the fourth 
baby, as the only goal is to have a son. 
Nevertheless, some scholars have disagreed with the above arguments, arguing that if 
the cultural background that discriminates against females does not exist, then low 
120 Gu Baochang, and Xu Yi. 1994. Supra note 74. 
121 Xiao, Shuqiao. 2007. Supra note 87. at p.82. 
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fertility would not always cause the decline of the SRB 122 . Deng Guosheng123 also 
points out that, from the mid-1980s, the SRBs of South Korea and Taiwan kept 
dropping, even though they did not implement birth control policies. So low fertility 
rate alone may not explain the difference though coerced birth control may. Zhuang 
Yuxia 124 thought the birth control policy is not solely responsible for the abnormal 
SRB; she argued the true cause behind the abnormality is sex-selective abortion. Zhu 
and Zhong 125 summarized some studies and concluded that there is not enough 
evidence to support birth control policy as the reason for a low SRB. The methods 
which are used to prove the relevancy between policy and SRB should be deliberated 
carefully. 
Because Deng 126 argued that the SRB of South Korea was abnormal even without the 
affecting by any birth control policy I decided to compare the features of SRB by 
order between South Korea and China. Because both these two countries have 
common factors: a son preference structure and prevalent sex-selective abortion, the 
only significant difference is that there was no birth control policy in South Korea. I 
choose the data in similar years (data in identical years can not be found for the two 
countries). 
122 Mu, Guangzong. 1995. Theoretical Explanations to Recent Abnormal SRB in China, Population and 
Economy. I .; Gu, B. and Roy, 1996.The Comparative Analysis among PRC, Taiwan and South Korea on Abnormal 
SRB, Population Research, 9. 
123 Deng, Guosheng. 2000. Low Fertility Rate and the Consequences of Lower SRB. Journal ofTsinghua 
University (Philosophy and Social Sciences).4. 
124 Zhuang, Yuxia. 2006. The Key Variable Affecting the High Sex Ratio at Birth in China: Lower Social Status of 
Women: , South China Population, Jan: p.41-50. 
125 Zhu, Xiujie & Zhong, Qingcai. 2006. Review on Foreign Studies of Abnormal SRB in China and Relevant 
Thinking. South China Population, Jan: p33-40. 
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The data of South Korea shows that the SRBs of first pregnancy respectively were 
all in the normal range. And to the second birth, it appeared a little lower. The SRB 
fell rapidly in the third and fourth birth in 1989 and 1992, but much higher in 2001 . 
Information that the figure does not show is that, the overall SRB of South Korea is 
always higher than that of China, that low fertility alone did not produce an 
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abnormally low SRB, while low fertility as a consequence of a coercive birth control 
policy did. 
As to China, the features have been analyzed in chapter II, the differences from 
South Korea are, first the abnormality happened even in the first pregnancy; second, 
the SRB dropped steeply in the second birth and kept low in the third and fourth. So 
actually we can find the effects exert by birth order are much more obvious in China 
than in South Korea. Besides, Yi Fuxian's research shows that, the reason why South 
Korea's SRB was abnormal is its low fertility rate, and the reason of low fertility rate 
is high child-growing costs. Different from South Korea, the reason for the low 
fertility rate in China is the birth control policy. Though Chinese families' 
child-growing cost is higher, in 2000 the costs level equal to that of 1978 in South 
Korea. And in 1978, South Korea had a normal SRB. 127 Therefore, I agree with the 
opinion that, it is the combination of sex-selective technologies and a low fertility 
rate that has caused the abnormal SRB. Through above analysis, we could find the 
imbalance can not be that serious without one of the two variables. 
After checking the laws and policies around the 1980s and 1990s in China, a 
conclusion might be drawn that gender equality and gender sensitivity is often 
missing or neglected in the formulation and implementation of the law. This lack of 
gender sensitivity is embodied in four aspects. The first is the lack of necessary 
elements for the realistic protection of women's rights and benefits. The second is 
regulations concerning gender discrimination. The third is weak implementation of 
the related laws and policies. The fourth is the ambiguity of the value judgment in 
the relevant laws and policies. Together, the combination of birth control policy and 
127 Yi Fuxian, A Big Country In An Empty Nest, 2007, Hong Kong: Strongwind Press. p. 311. 
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all of these has led to the lower social, economic and political status of Chinese 
women today. These factors also make up and even directly lead the practical 
conditions for son preference and declining SRB in China. 
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Chapter IV. The Consequences of Imbalanced SRB from a Human 
Rights Perspective 
The "missing female" phenomenon leads to an imbalanced sex structure within 
China's population, and exerts an indirect effect on demographic issues such as 
population size, ageing, working-age population and marriage. Li and 
Jiang 128simulated the effect of gender discrimination on population development by 
setting up various hypothetical SRB. They used four different SRB scenarios to 
project the impact of gender discrimination on the future population size, sex 
structure, ageing and the "marriage squeeze" . Li and Jiang129 concluded that China's 
public policies aimed at eliminating gender discrimination may have significant 
impacts on long-term population size and structure due to their direct effect on SRB. 
If SRBs remain at 2000 levels, by 2030 the population size will only be 84.2% of 
what it would have been under normal SRB and mortality patterns. This indicates 
that 15.8 % of the total population will disappear due to the effect of missing girls. 
And since these missing girls are never born, their opportunity to give birth to their 
female offspring likewise disappears, thereby inducing a decreasing ability for a 
society ' s population growth. The simulation results also showed that the proportion 
of excess males could eventually reach 20.7 %, as against only 4.7% when SRB and 
mortality patterns are normal. 
Although a lower population growth rate is a priority for the Chinese government, in 
this case the "benefit" of a shrinking population is obtained by sacrificing the birth 
128 Li, Shuzhuo.and Jiang.2005.The Demographic Consequences of Gender Discrimination : Simulation Analysis 
Based On Public Pol icies. Manuscript. 
129 Ibid. 
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rights of a female fetus, and the survival rights of female children. 130 This in turn 
will surely intensify the other forms of gender discrimination, including violence and 
underground trade in women and girls, as will be discussed below. 
In the previous research on the SRB issue, the disadvantageous impacts on women 
usually were neglected, or were not discussed comprehensively. Therefore, in this 
chapter, relevant implications for women's rights from a human rights perspective 
will be addressed. 
Human Rights Violation against Women in the SRB Issues 
In the introduction of this thesis, I mentioned that the imbalanced SRB does not only 
connect with women's rights in health care, but also across a range of human rights. 
Hence the comprehensive consequences and implications in human rights term will 
be discussed here. I am concerned with two dimensions of women's rights around 
causes of abnormal SRB. The first dimension is rights violations which cause the 
distorted SRB, and the second dimension is rights violations for which the abnormal 
SRB is a cause. Both of them are of great significance. After finding what they 
actually are, I will also clarify how these behaviors violate the regulations in 
international conventions and domestic law. 
4.1 Rights Violations Which Cause the Distorted SRB 
Under the first category, there are totally two kinds of rights : right to life and 
reproductive rights . The subjects of the right to life are girl infants who were killed 
by parents because of their sex, and female fetuses that were aborted only because of 
13° Cai,Y and W.Lavely.2003 . China's Missing Girls Numerical Estimates and Effects On Population Growth. The 
China Review 2(3): p. 13-29. 
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their sex. There are lots of controversies around world whether the latter one can be 
the subject of rights to life. The subjects of reproductive rights are women who may 
be involuntarily forced to undergo sex-selective abortion (by their husbands or 
husbands' family) because their fetuses are female. Reproductive rights of women 
relate to a series of rights: the rights to choose motherhood or abortion, protection of 
privacy, the right to health, family planning assistance in respect of rights, the right 
to life, non-discrimination and so on. 
The right to life is a phrase that describes the belief that a human being has an 
essential right to live, particularly that a human being has the right not to be killed or 
deprived of their life by another human being or the state. Article 3 of the United 
Nations' Universal Declaration of Human Rights (UDHR) stipulates: "Everyone has 
the right to life, liberty and the security of person". Article 6 ( 1) of International 
Covenant on Civil and Political Rights (ICCPR) also stipulates: "Every human being 
has the inherent right to life. This right shall be protected by law. No one shall be 
arbitrarily deprived of his life". The right to life is enshrined in UDHR and in ICCPR, 
making it a legally enforceable and non-derogable right in every United Nations 
member state. In the Chinese law, even though there is no specific term about the 
right to life in the Constitution 131 , however, the Chapter IV of the Criminal Law is 
"Crimes of Infringing Upon the Rights of the Person and the Democratic Rights of 
Citizens", among them, articles 232 and 233 stipulate the behavior that killing 
another person is a crime and would be punished severely. To some extent, this is 
acknowledges and protects to the citizen's right to life. Besides, in the General 
Principles of The Civil Law of the PRC, article 98 said: "Citizens shall enjoy the 
131 See Liu, Liantai. 1999. the Comparison Between UDHR and Chinese Constitution, CCP Zhejiang Provincial 
Committee Party School Journal, 5: p.84-88; 
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rights of life and health." From the Criminal law and the Civil Law, we can find that 
Chinese law protects the right to life as one of the personal rights. 
In respect of the SRB issue, the deprivation of the right to life is evident in allowing 
a male child to live while the female child is actively or passively killed. Firstly there 
is violation of the right to life of female infants who die of infanticide, neglect and 
abandonment by their parents. As was mentioned in chapter Ill, these behaviors are 
one important cause inducing the loss of female infants. Even though the data can 
not be found, kinds of infanticide always exist in rural areas. Let's have a look at a 
case that happened in Taijiang, Guizhou Province. In 2004, a father killed his 
daughter and threw the dead body into a river, and later he was arrested by the police 
officers. He confessed his crime and said that he killed his daughter only because it 
is a female baby132 • This father was sentenced to 5 years' imprisonment according to 
article 232 of the Criminal Law. Doubtlessly, according to the Chinese Criminal Law, 
the behavior of killing female infants is a violation to their right to life as well as a 
horrible crime. 
Secondly, some scholars think in sex-selective abortion, a female fetus ' right to life 
is violated. There is no international human rights convention clearly stipulating 
whether fetuses are the subject of human rights. According to the Chinese law, 
fetuses are not the subject of rights. For example, article 9 of the General Principles 
of Civil Law of the PRC stipulates: "A citizen shall have the capacity for civil rights 
from birth to death and shall enjoy civil rights and assume civil obligations in 
accordance with the law." This article specifically excludes fetuses ' enjoyment of 
any civil rights. Only the Inheritance Law mentions "When dividing inheritance a 
132 Care for Girls, Care for Life . Source from: http://news.sohu.com/2004/06/28/28/news220752853 .shtml 
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proportion should be preserved for fetuses". ICCPR article 6 (2) permits the death 
penalty but "only for the most serious crimes". Article 6 (5), however, spares 
pregnant women: "Sentence of death ... shall not be carried out on pregnant women." 
Some scholars deem this as a sign to acknowledge fetuses' right to life. 
However, there are always debates concerning fetuses since this is related to 
women's right to deal with their own body. Pro-life advocates who support fetuses' 
right to life argue that human fetuses (as well as embryos and zygotes) are unborn 
human beings who have the same fundamental right to life as that of a human being 
after birth. In China, Qu Xiangfei thinks that fetuses are the subject of human rights 
because it is a continuous process from being a fetus to an infant and to an adult, so 
the fetus is a "person" as the beginning of a life. And he thinks many laws support 
his arguments, for instance the Germen Supreme Court forbids pregnant women 
aborting their fetuses 133 . John. Noonan, the Prof. of Law in University of California, 
also holds the opinion that embryos are one of existing forms of human being from 
the biological and genetic perspective. 134 Generally speaking, those identifying 
themselves as "right-to-life" are strongly opposed to abortion. To the contrary, many 
feminists deny acknowledging that fetuses have the right to life, because they do not 
think the fetus is a "person" and seek to preserve the women's right to choose. If 
fetuses are human, then women who aborted their children would be treated as 
murderers. Actually, they do believe that women have the freedom to decide whether 
they would give birth to their babies. Nevertheless, there will be a conflict between 
fetus ' right to life and women's reproductive rights. Further discussion will be 
involved after we know something about reproductive rights. 
133 Qu, Xiangfei . 2001. The Subject of Human Rights. Human Rights Research, Xu Xianming., (ed). Jinan: 
Shandong People Press, p.29. 
134 Chang, Jian. 1992. The Ideal, Paradox and Reality, Chengdu: Sichuan People Press, p. 156. 
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The core of women's reproductive rights is the right to choose motherhood or not, 
essentially choosing what to do with their bodies. Other reproductive rights relate to 
how the women are assisted in exercising this right, for instance, women's family 
planning rights and women's right to health. 
The right to choose motherhood contains double meanings: to choose maternity and 
not to choose maternity. Since giving birth to a baby is closely related to woman's 
rights to privacy, physical integrity, health and life 135 , most feminists think women 
should have the freedom to choose motherhood. But there is no international 
convention to clearly empower women with the right to choose motherhood. The 
CEDA W Committee seems to suggest that women have the right to choose in article 
31: " ...... When possible, legislation criminalizing abortion should be amended to 
remove punitive provision imposed on women who undergo abortion ... ". 136 
In considering how violation of these reproductive rights distorted SRB, I will firstly 
focus on the first core meaning: women's right to choose maternity. A pregnant 
woman (if her fetus is female) would be subject to conflicting pressures, both from 
. the husband's family and the state birth control policy. On the one hand, no matter 
whether the pregnant woman wants her girl baby to be born, if the husband knows the 
sex of the fetus through any available technologies, he and his family may force the 
wife to abort the fetus. In China, especially in rural areas, women's family planning 
rights can hardly be realized. Even if the article 16 (1 e) of CEDA W provides : "the 
same rights (between men and women) to decide freely and responsibly on the 
135 Ross. 2008. Women s Human Rights, Supra note 6. at p.572 . 
136 CEDAW's General Recommendation 24, Women and Health (20th sess ., 1999), U.N. Doe. A/54/38 at 5 ( 1999). 
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number and spacing of their children and to have access to the information, education 
and means to enable them to exercise these rights ... ". On the other hand, the birth 
control policy reduces couples ' opportunity to gain a son through normal fertility. 
Women can not have more children if they give birth to a girl the first time. They were 
allocated a limited quota, so there is no other choice except abortion in order to have a 
son. If women voluntarily to choose abortion, maybe this is not a kind of violation, 
but in many traditional patrilineal families in China she is not given such a choice. In 
the November and December 2001 the Make Rural Women Know All magazine 
(Nongjia'nv Baishitong) carried out a survey in Hunan, Hebei and Shanxi Province. 
The interviewees are 316 rural women, among them, 8.4 % respondents said they 
were beaten by their husbands because they gave birth to girl babies 137 . Another report 
published by the Women's Federation of Liaoning Province also points out many 
husbands force their pregnant wives to check the fetuses' sex. If they are female, the 
women have to abort, to even do odinopoeia. Otherwise, the women who have female 
babies would get discrimination even beatings and scoldings from their husbands and 
husbands' family. Some of them are forced to give birth to more children in order to 
get a son 138 . Besides, women are suffering from the physical affliction when 
undergoing forced abortion. Some of them may risk losing their reproductive ability 
or their life. These severely violate their right to health, life and physical integrity. 
Furthermore, mothers suffer tremendous psychological pressure and health risks while 
undergoing sex -selected abortions, which affect both their physical and reproductive 
health. 
As to the right not to choose maternity, since bearing a baby is closely related to 
137 Song, Meiya. To Understand Silent Resistance or Endurance---the Survey Note for Rural Women who are 
Subject to Domestic Violence, Chinese Women Newspaper ,Feb 15, 200 I. 
138 The 8 Marriage Conundrums That Rural Women Faced , Chinese Women Newspaper, Feb 13, 2001. 
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woman's rights to privacy, physical integrity, health and life many people argue that 
women should have the right to choose motherhood or undergo abortion. While the 
debate in the West has often centered on the right to choose abortion or not, in China 
it has tended to focus on a women's right to choose birth. This argument has no 
difference from non-feminists, such as Qu Xiangfei. Actually, to the beginning of a 
life, and to the conception of human being, people's standpoints vary from person to 
person, there is no universal acknowledgement. In China, according to Chinese Civil 
Law, the beginning of a life is when a fetus separates from its mother and can breathe 
independently. 
The second support to their arguments is that choosing not to be a mother would 
depart from women's interests. These "feminists" think the value of women is their 
fertility ability. Feminists who support women's right not to choose motherhood point 
out reproductive rights is a kind of privacy rights. Baer thinks gender equality 
contains the right to choose. 139 No matter women have similar experiences, women's 
opinions are different from each other. Because shared experiences by a group do not 
mean that members of this group would reach similar opinions. But we should notice 
one thing that advocates for right to choose would not force others to deviate from 
. their belief. To the contrary, believers of the notion that abortion is immoral force 
others to do what they do not want. Therefore, building reproductive freedom does not 
mean this opinion must be accepted by all or most women. Besides, though Qu 
Xiangfei took German Supreme Court's decision as an example to support his 
argument that the fetus should be treated as a person. Actually, more laws and 
conventions deny this opinion and empower women to have the right to abortion. In 
139 Baer, Judith. 1999. Our Lives Before The Law: Constructing a Feminist Jurisprudence. Princeton University 
Press, p. 279. 
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my op1n1on, combining with the arguments of some feminists who support 
reproductive freedom, I think a mother, rather than government, expert, legislator or 
policymaker, should have the power to endow life to human being. Giving birth to 
children is not a privilege and not only for women's own benefits, but also for all 
human beings'. Especially when it is a "duty" without any extra bonus in China, so 
the women should enjoy the right to choose birth or abortion. However, we need 
notice that there is difference between abortion to not to choose motherhood and 
abortion to choose fetuses' sex. In China, there is usually discrimination in the latter 
kind of abortion since female fetuses were aborted only because of their sex. Here is a 
conflict between pregnant women's rights and female fetuses' rights. When the fetuses 
are discriminately aborted and lost their right to life. From above we could also know 
many women are suffering from domestic violence due to giving birth to daughters. 
And even if these fetuses (whose parents discriminate against daughters) are born, the 
prenatal discrimination has a big chance to transfer to the postnatal discrimination. 
There is no international convention providing a solution to this conflict, but it is clear 
that solely forbidding sex-selective abortion can not solve this problem. Therefore, we 
should think more about the one child policy and son preference culture. 
4.2 Rights Violations for Which the Abnormal SRB is a Cause 
What human rights violations have SRB already induced or will induce in the future? 
As to the human rights violation for which SRB is a cause, there are mainly two kinds: 
women's right to freedom from violence and civil and political rights. Before the 
rights analysis it is important to consider the actual demographic impact of a low 
SRB. 
In 2007, there were 3 7 million more males than females in China. Among the excess 
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males are 18 million whose ages range from 0 to 15 years, constitute a ticking time 
bomb. The NPFPC points out, some areas with abnormal SRB had become serious 
disaster areas of trafficking in women and children. In some areas with abnormal SRB, 
there are illegal cross-border marriages, illegal cross-border trafficking in women, 
forced prostitution and other relevant problems. 140 If the distorted SRB is not under 
good control, in 2020 the data will get worse. The following table predicts the surplus 
of men aged 15-34. 
Table 4-1: Surplus Males~ Aged 15-34~ .C.h~P..a 
Vea~r SurpiU$ Males Source of Information 
----------~----------------------------------
1990 14,.8571587 U.S. Bureau of the Census, International Data Base 
2020 29.-207,874 Calculated using birth sex ratio of 111.3 for 1985-89; 
2020 33;059,694 
1 18~2 for 1990-94; 115.4 for 1995-99; and 115.0 f'or 
2000-04, with adjusted Life Table Survival Ratio (LTSR) 
Calculated as above; without adjusting LTSR 
souRce: u.s. Bureau of the Census, International Data Base, lOB Aggre,gati on~ Table 094; 
http ;J/www.census.g ov /i pC/WWwft dbnew.htm 1/. 
The National Population Development Strategic Research Report released by the 
Chinese government in Jan 2007 has pointed out that: "from 2005, the number of 
males in marriage and childbirth ages is much more than that of female causing the 
"squeeze of marriage" phenomenon. At this rate, by 2020, males who aged from 20 
to 45 would be 30 million more than females in same age group. The report also 
claims that, the men with low income and social status would be difficult to find 
brides in 2020, and this will result in social chaos and instability which will be 
manifest particularly in increased violence against women. 
Women's right to freedom from violence is deeply implicated by the SRB issue. 
140 Renmin Daily, 6 Jun, 2007. 
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Theoretical and realistic evidence support this concern. Firstly, it is evident that the 
marriage crunch will have its biggest impact on low income and lower educated 
males. Since Chinese women tend to "marry up" (hypergamy) into slightly better-off 
families , millions of surplus males who cannot find brides are almost all destitute 
men. 141 They are liable to come from the lowest socioeconomic class, be 
underemployed, live a fairly nomadic or transient lifestyle with few ties to the 
communities in which they are working. They will generally live and socialize with 
other bachelors in what we call the floating population, thus spreading the problems 
of crime around the country. In sum, these young surplus males may be considered, 
relatively speaking, losers in societal competition and the source of violence against 
. .1 1 1 d 142 s1m1 ar y p ace women . 
Paradoxically, there is a phenomenon that females with high income and social 
status are hard-pressed to find husbands. The statistics shows that in Beijing and 
Shanghai in 1990, unmarried males and females were 100,000, but in 2002, the 
number is 500,000, among whom females take up more than 60%. 143 Actually this 
is a miniature of the whole country, in urban areas. More and more women do not 
get married even while there is an overall surplus of males. On the one hand, these 
women with high income and social status or educational and economic conditions 
can not find "better" men to marry. In China, women are prone to marry older men 
with higher income and educational, economic conditions. However, the men who 
belong to this category usually prefer much younger girls with lower education and a 
willingness to marry earlier. Even among college students, a notion is very 
141 Zeng et al. , 1993. Causes and Implications of Recent Increase in the Sex Ratio at Birth in China.Population and 
Development Review 19(2): p.283- 302. 
142 Hudson ,Valerie M. & Boer, Andrea Den. 2002. A Surplus of Men, a Deficit of Peace:Security and Sex Ratios 
in Asia's Largest States, International Security,Vol.26,No.4,Spring: p.5-38 . 
143 Marriage Notion changed along with high income and education level, Women became more independent. 
Qingdao News Net, Aug 15, 2003 . 
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popular--- male students and some female students deem female PhDs as a "special" 
group. They think female PhDs are hard-pressed to find husbands due to their high 
educational level. Generally this group of women was labeled as "old virgins". One 
point needs to be noticed is, the increasing of the number of independent women 
does not mean the average gap between two sexes becomes narrower, but means 
parts of women's status enhanced. More important is that the upper level women are 
hard-pressed to find husbands in China---some of them staying single, while others 
develop an interest in foreign spouses. Compared to Chinese women, Chinese men 
are harder to find foreign wives, especially low income men. 
The behavior of young surplus males also follows a broadly predictable pattern. 
Theory suggests that compared with other males in society, these unmarried men 
will be prone to seek satisfaction through vice and violence, to resolve their sexual 
frustration by illegal ways and will seek to capture resources that will allow them to 
compete on a more equal footing with others. 144 These theoretical predictions are 
substantiated by empirical evidence so vast and so compelling. For instance, the 
scholars find that cross-culturally, an overwhelming percentage of violent crime is 
perpetrated by young, unmarried, low-status males. 145 James Watson of Harvard 
University and David Ownby of the University of Montreal have both connected 
permanent, involuntary bachelorhood caused by low sex ratios with violence in 
historical China. And many other researchers link sexual crimes with unmarried 
males. 146 The scale of this problem is so large then it becomes a target of organized 
144 Hudson ,Valerie M. & Boer, Andrea Den. 2002. Supra note 143. 
145 Hudson V. & Den Boer,A.M.2004. Bare Branches: The Security Implications of Asia s Surplus Male 
Population. MIT Press, Cambridge, MA. 
146 The literature here is immense. Only a few illustrative works are cited: John M. W. Bradford & D. McLean, 
1984. Sexual Offenders, Violence, and Testosterone: A Clinical Study, Canadian Journal of Psychiatry, Vo1.29, 
No.4(June),p.335-343; James M. Dabbs Jr.& Robin Morris, 1990. Testosterone, Social Class, and Antisocial 
Behavior in a Sample of 4,462 Men, "Psychological Science, Vol.1 : p.209-211 ; Kenneth E. M oyer, Sex Differences 
in Aggression,in Richard C.Friedman, Ralph M.Richart,and Raymond L.Vande Wiele,eds.,Sex Differencesin 
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criminal activity that preys on both men and women at the bottom. Here we should 
notice that the marriage status of these surplus males is not the point. Someone may 
suggest that men with inability to form intimate sexual relationships or legally 
express their sexuality also may behave violently. I agree with it so I think the point 
is, due to the severe deficit in women, no matter men want to marry women or just 
want to form a relatively stable relationship with women, there will be millions of 
males who can not achieve their goals through legal ways. Therefore, they may 
satisfy them by illegal ways. 
Besides the theoretical proofs, some verities have already actually emerged in China. 
Since the sexual services are more and more demanded along with the increasing of 
bare branches, these men usually get them by illegally buying wives, buying 
commercial sexual services from sexual workers or committing sexual crimes. 
4.2.1 Trafficking in Women 
Trafficking in women, is a serious violation to human rights, mainly aims to illegally 
traffic women for sexual deprivation and labor deprivation. A number of reports have 
revealed young women being kidnapped or lured by job offers and sold as forced 
brides into distant poor areas in China. Meanwhile, men also suffer from 
discrimination against girls,as they suffer deprivation when the number of available 
spouses plummets147• The CEDAW Committee also thinks the adverse sex ratio may 
contribute to the increase in trafficking in women and girls. 148 
Behavior(New York:Wi ley, 1974),p.335-372;and Dolf Zillmann, 1984. Connections between Sex and 
Aggression,Hillsdale ,N .J. : Erlbaum,. 
147 Das Gupta, M.,and Li, S. 1999. Gender bias in China ,South Korea and India 1920-1990:The effects of war, 
famine , and ferti lity decl ine . Development and Change 30(3): p.619-652. 
148 Document CEDAW/C/CHN/5-6 : Consideration of reports submitted by States parties under article 18 ofthe 
Convention on the Elimination of All Forms of Discrimination against Women: Combined fifth and sixth periodic 
report of States Parties---China* : Paragraph 31: "the Committee is concerned about the impact of the adverse sex 
ratio which may contribute to the increase in trafficking in women and girls." 
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In recent twenty years, the features of trafficking in women in China include: there 
are about 3,000 trafficked women registered cases in China every year; although the 
data keeps declining, these kinds of cases are hard to be found and few of them are 
reported, so the realistic data of cases are unknown and thought to be much larger; 
the buyers in trafficking cases usually aim to marry victims and have sons to bear 
family lines; other kinds of trafficking in women are also inclining, including forced 
labor and prostitution. 149 Both Yin Jianzhong (a senior officer of the Ministry of 
Public Security) and a research by Wang Jinling150point out that, Shandong, Zhejiang, 
Jiangsu, Guangdong, Fujian are main inflow provinces in internal trafficking; 
Yunnan, Guangxi are main outflow provinces in internal trafficking; but inflow 
provinces in cross-border trafficking; Henan is both an inflow and outflow province 
in internal trafficking! 51 An added dimension of this, which helps explain the poor 
record of reporting, is the fueling of official corruption to protect this illicit trade. 
Wang Jinling152 thinks that the main reason of trafficking in women is imbalanced 
economic development in different countries and provinces, and women usually 
inflow to rich areas, while outflow from poor areas. From above features we can find 
inflow provinces: Zhejiang, Jiangsu, Guangdong, Shandong and Fujian all have high 
GDP in average; outflow provinces: Yunnan and Guangxi have low GDP. 153 At the 
same time, combining with the regional feature of SRB in China in chapter II, we 
can find actually all these provinces have abnormally low SRB. Bare branches of 
149 Ministry of Public Security: the Number of Trafficking in women which aim to sexually deprivation is 
increasing, Renmin Daily, Jun 9, 2007. This is an interview in Women and Children Prevention National Forum to 
Yin Jianzhong, a senior officer of the Ministry of Public Security. 
150 Wang, Jinling. 2005. Yunnan/Guangxi Exporting trafficked Women and Children Cases Study in The Five 
Eastern China Provinces, Zhejiang Academic Journal, 4: p 200-215 . 
151 UNIAP China Office, Anti-trafficking Communication Quarterly, 2008 3(14). 
152 Wang, Jinling. 2005 . Supra note 151. 
153 China Yearbook 2008. 
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these areas can not get brides in legal ways, so a market to provide wives and sexual 
services is formed. Bare branches in rich provinces can buy brides or sexual services 
from women from poorer province: Yunnan and Guangxi. 
Then how about bare branches in poor provinces? After knowing something about 
cross-boundary trafficking in women we can get the answer. As to cross-border 
trafficking, incomplete statistics show that the number of cross-border trafficking in 
women cases is continuously increasing. Women who are trafficked from their 
motherland to China mainly come from Vietnam, Russia, South Korea and Burma. 
The aims of cross-border trafficking in women are varied, such as commercially 
sexual deprivation (force women to become sexual worker and so on), sell to bare 
branches as wives, force them to work or beg. 154 A survey carried on by the 
Women's Federation of Guangxi Province shows that155 , during 1989-1999, about 
8,000 Vietnamese women married local men, most of them were illegally trafficked 
to China. 156 There are several hundreds women sold to Yunnan and Guangxi to 
become bare branches' wives from neighbor countries of China. 157 
4.2.2 Sexual Crimes 
Sexual crimes, mainly include rape and coercive indecency and insulting offences 
against females in Chinese law. Because the precious provincial data can hardly be 
found, the following data are from news reports. According to a news report in 2008, 
sexual crimes were recently increasing, and the victims' average ages were 
declining. 158 And we should notice that the rate of registration of sexual crimes is 
154 Anti-trafficking in Women and Children National Report, 2004. 
155 This survey is carried out in 8 nearby provinces by the Women Federation ofGuangxi Province. 
156 Xinhua Net: http://news. xinhuanet.com/focus/2004-07/01/content 1552167.htm 
157 Ministry of Public Security: the Number of Trafficking in women ;hich aim to sexually deprivation are 
increasing, Renmin Daily Jun 9, 2007 
158 The Crimes against Women and Children is increasing, while the victims' average age is decreasing. China 
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very low. In 1994, Crime Prevention and Criminals' Labor Reformation Research 
Institute of ministry of justice conducted a sample survey. The result shows that the 
rate of registration of sexual crimes is only 7.6% of the rape cases which actually 
happened. 159 So we can find how many rape cases exist in practice, and the 
pressures the victim suffered. 
Even when the results and effects may not be as serious as rape and any other sexual 
crimes, sexual harassment emerges in most women's life and negatively affect 
women's work and private life. In my opinion, sexual harassment is also one way 
that males resolve their sexual frustration illegally. In 2005, Zhengzhou Evening 
News and Sina.net conducted an intemet survey questionnaire to investigate the 
sexual harassment. The number of persons who participated in the survey is 22,166. 
The result shows that 76.15% of them had the experienced sexual harassment. 
Among these people, 69.04% were subject to harassment in public buses, while 
32.57% were in the office. Professor Zhou Zheng, who engages in social psychology 
research, points out this investigation data is precious and very close to the outcome 
of other academic research. 160 
Therefore, scarcity of women would probably not enhance their position in society, 
due to the increased risk of gender-based violence against women, the rising demand 
for sex work and the development of trafficking networks. This represents a 
commodification of women. These crimes severely threaten many kinds of women's 
personal safety rights such as the right not to be subjected to violence. 
4.2.3 Women's Civil and Political Rights 
Youth Daily, 10 March, 2008 
159 Guo Jian ' an, 1993. Criminal Victimology, Beijing: Beijing Press, p.76. 
160 Sexual Harassment: Victims usually Keep Silent, Zhengzhou Evening News, Jun 28, 2005 . 
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The second category of indirect violations of women's rights usually includes three 
kinds of rights: the right to education, the right to work and political rights. The 
consequences of this kind of human rights violations have not emerged already, but 
if the SRB could not be brought under effective control, the bad outcome would 
happen soon. 
According to some sociological research, under the abnormal SRB, the marriage 
patterns in China will change, such as earlier female marriages, extremely high 
levels of divorce and remarriage among women. 161 Even going beyond marriage 
itself, the reduced number of women would mean those women's family roles---as 
wife, daughter-in-law or mother---would become increasingly in demand. 162 
Pressure towards early marriage may be detrimental to women's right to education 
and the right to work. And lower demographic weight in democratic systems would 
also translate into a weaker political voice in public decision-making under present 
legal background, a trend that could be reinforced by women's lower involvement in 
non-domestic activities such as employment and civil life. Then women maybe 
constrained in the private field again and perhaps the situation will be worse than 
before. 
Lots of words are used to elaborate what the abnormal SRB has done to women. 
However, it should be noticed that the whole society is the victim in the SRB issue, 
women, men and society. To the society, the cumulative effect caused by these 
factors should not be underestimated. 163 And the phenomenon of missing women 
161 Tuljapurkar et al. , 1995. High Sex Ratios in China's Future. Science 267: p.874-876. 
162 Edlund, Lena. 1999. Son Preference, Sex Ratios, and Marriage Patterns. The Journal of Political Economy, Vol. 
I 07, No. 6, Part I. Dec, p.1275-1304. 
163 Cai and Lavely. 2003 . China's Missing Girls Numerical Estimates And Effects On Population Growth. The 
China Review 2(3 ): p.13-29. 
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decreases the number of births, thereby accelerating China's ageing process, which 
inevitably has negative effects on economic growth, while exerting severe pressure 
on the country's unsound social-security systems. The total size of the working-age 
population will also be affected by the reduction of population size. Finally, the 
phenomenon of missing girls will lead to a shortage of marriageable females , thus 
bringing about a likely "marriage squeeze" in China. 164 The distorted SRB also 
hinders a society's overall productivity, efficiency and economic progress, damages 
the general welfare, and affects the sustainable development of a country. 
164 Tuljapurkar et al. , 1995 . Supra note 162; Das Gupta, M. ,and Li , S. 1999. Gender bias in China ,South Korea 
and India 1920-1990:The effects of war, famine, and fertility decline. Development and Change 30(3 ): p.619- 652 . 
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Chapter V. Women's Human Rights Mechanism and Domestic 
Measures Adopted to Control Abnormal SRB 
After having an understanding on the causes and consequences of the SRB imbalance, 
we need to check measures adopted by the government. And because their outcomes 
are not optimistic, I will use three evaluation standards to check the above measures 
to find the reason: first, relevant International Human Rights Conventions; second, 
feminist legal theory; and third whether these measures can be put into one-to-one 
correspondence with the causes of abnormal SRB. There is no international treaty and 
law to regulate SRB-related issues, so I will check conventions which protect 
women's human rights such as the UN charter, ICCPR, IESCR and CEDA W. 
This chapter will first consider the more indirect UN standards respecting women's 
rights and then China's efforts to address the SRB issue to date, in two parts. 165 The 
first part examines the contents of International Human Rights Conventions which 
protect women's rights. These various instruments demonstrate the urgency of this 
issue and set the first standard against which any effort to address these serious 
problems must be assessed. However, though international human rights law is one of 
the legal sources of the Chinese domestic law, in China, the courts rarely invoke these 
conventions directly. And as the only continent which has no regional human rights 
convention, there is also no regional mechanism in protecting women's rights in Asia. 
And Asia is an area which promotes the human rights cultural relativism. Therefore, 
Asia is weak in gender equality promotion. 166 So the domestic level in Asia is very 
important under the context of international conventions. The realization of gender 
165 See Population 11th Five Year Scheme of China. 
166 Sun, Lu. 2007 . International Protection of Women's Rights: Problems and Transform, Contemporary Law 
Review, Vol ,21 ,No.4 (Ser,No.124), 8: p.10-17. 
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equality therefore mainly relies on domestic law in China. The second part will 
discuss the specific policies and laws the Chinese government has enacted and 
executed in order to control the SRB problem. And the third part will present some 
implications and suggestions. 
5.1 The International Human Rights Fundamental for Protecting 
Women's Human Rights 
5.1.1 International Human Rights Treaties 
The term "the human rights of women" was firstly advanced in the Vienna 
Declaration and Program of Action of 1993. This part will introduce major 
international human rights treaties and explore how advocates can use them to 
advance women's legal status by proposing new legislation or starting test cases in 
their domestic courts. If they lose at the national level, advocates can then turn for 
help to the regional or international bodies that monitor the human rights treaties. 
Throughout human history women have faced discrimination and violence and, 
despite of significant progress, still do. But today, it's possible to help change that 
reality through the international human rights system that arose from the ashes of 
World War II. International treaties and lessons from comparative law can be used to 
create new domestic legal structures to advance women's rights in every country 
around the globe. To do so, the interlocked elements of women's subordination and 
the ways that law can be used must be understood either to deny or grant women 
equality and freedom from violence. 
Charter of the United Nations 
The Charter of the United Nations (UN Charter 1945) was the first international 
convention which mentioned women and men enjoying equal rights. The UN Charter 
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pledged to, "promote ..... universal respect for, and observance of, human rights and 
fundamental freedoms for all without distinction as to race, sex, language, or 
religion." 167 In 1948, the foundation of international human rights law, Universal 
Declaration of Human Rights (UDHR) proclaimed: "All human beings are born free 
and equal in dignity and rights .... Everyone is entitled to all the rights and freedoms 
set forth in this Declaration, without distinction of any kind, such as race, color, sex, 
language, religion, political or other opinion, national or social origin, property, birth 
or other status." The UDHR provided the world's first comprehensive articulation of 
women's rights to equality both in general and in marriage 168 . However, articles 12 
and 16 gave protection to the family by stipulating that "no one shall be subjected to 
arbitrary interference with his privacy, family, home .... Everyone has the right to the 
protection of the law against such interference or attacks. The family is natural and is 
entitled to protection by society and the State." On the one hand, the two terms asked 
states to protect the safety and privacy of families; on the other hand, they obstructed 
states to regulate violations that happen in the private sphere. As with other human 
rights conventions, the UDHR erects a barrier between the public and private 
spheres. 169 Compared to women's economic, social and cultural rights, the UDHR 
pays more attention to their civil and political rights. 
At the same time, the principle of protecting women's rights is reflected in a series of 
conventions, some of them crucial in protecting women's rights. They include: 
International Covenant on Civil and Political Rights (1966); International Covenant 
on Economic, Social and Cultural Rights ( 1966); The Convention on the Elimination 
167 See Article 1(3) of UN Charter. 
168 See Glendon, Mary Ann. 2001. A world made new: Eleanor Roosevelt and the universal declaration of Human 
rights . 
169 See Bunch, C. Transforming Human Rights from a Feminist Perspective, P.14; Sullivan, D. The Public/Private 
Distinction in International Human Rights Law. p.126. Chalesworth, H. 1995. Human Rights as Men's Rights, in 
Peters, J. & Wolper, A. Women s Rights Human Rights, London: Routledge, .p.l 07. 
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of All Forms of Discrimination against Women ( 1979); Vienna Declaration and 
Program of Action (1993); Declaration on the Elimination of Violence against Women 
(1993). Through these convention and declaration, the frame of women's human 
rights became clearer and more concrete. 
The ICCP R and the ICESCR 
The ICCPR claims that both sexes have equal civil and political rights. For instance, 
Article 2(1) provides: "Each State party . . . to respect and to ensure to all 
individuals ... without distinction of any kind, such as race, col or, sex, language, 
religion, political or other opinion, national or social origin, property, birth or other 
status." Similarly, Article 25 provides that every citizen shall have the right and the 
opportunity, without any of the distinctions, and Article 26 "prohibit any 
discrimination and guarantee to all persons equal and effective protection against 
discrimination ... ". But article 2 also gave individuals freedom in private sphere 
without unreasonable restrictions. There is no direct term against violence against 
women, but some terms include this field. For example, Article 6( 1) mentions "every 
human being has the right to life." And Article 7 provides everyone the right to be 
free from being "subject to torture or to cruel, inhuman or degrading treatment or 
punishment". In particular, no one shall be subjected without his free consent to 
medical or scientific experimentation or Torture. Article 9(1) provides: "Everyone 
has the right to liberty and security of person .. . except on such grounds and in 
accordance with such procedure as are established by law." 
The ICESCR stipulates equal rights enjoyed by women and men in working. Article 
7 provides: "fair wages and equal remuneration for work of equal value without 
distinction .... Equal opportunity for everyone to be promoted in his employment; Art 
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10 proclaims: "special protection should be accorded to mothers during a reasonable 
period before and after childbirth. During such period working mothers should be 
accorded paid leave or leave with adequate social security benefits. Articles 2, 3, and 
4 stipulate detailed state's responsibilities in guaranteeing these rights, including 
women equal rights. For example, Art 2(2) claims: "The States Parties ... to guarantee 
that the rights ... without discrimination of any kind as to race, col or, sex, language, 
religion, political or other opinion, national or social origin, property, birth or other 
status". Article 3 claims: "The States Parties ... to ensure the equal right of men and 
women to the enjoyment of all economic, social and cultural rights set forth in the 
present Covenant." 
Some human rights advocates and scholars have proclaimed that the ICCPR, labeled 
by them as the first generation of rights, is largely irrelevant to women, and that only 
the ICESCR, the second generation of rights, speaks to women's most serious 
concerns in the developing world: poverty, lack of adequate food and housing, 
access to clean water, and land ownership rights. However, Article 26 of the ICCPR 
can be used to advance women's economic status. Because the Human Rights 
Committee decided that Article 26 can be applied to any state law that discriminates 
on the basis of sex, it can be an invaluable tool for helping women gain greater 
economic resources. Article 2 of the Optional Protocol of ICCPR provides: "Subject 
to the provisions of article 1, individuals who claim that any of their rights 
enumerated in the Covenant have been violated and who have exhausted all 




There are many treaties and conventions about women's rights, but CEDAW is the 
most crucial one. Before CEDA W came out, beside relevant articles in ICCPR and 
ICESCR, the UN had passed a series of conventions and declarations for protecting 
women's rights. These included: The Equal Remuneration Convention (1951 ); The 
Convention on the Political Rights of Women (1953); and The Convention against 
Discrimination in Education ( 1960). The prerequisite of all these conventions is that 
women and men should enjoy equal rights. However, this kind of formal equality did 
not make women's domestic status better. Moreover, the efforts that UN made in 
eliminating discrimination against women were considered too limited and attracted 
strong criticism. Feminists think that human rights protection to women mentioned 
in earlier human rights treaties is void, and they had a series of debates toward the 
concept "rights" in these treaties. Such as whether these "rights" have male bias, 
whether these can really help to realize protection to women's rights. 
Therefore in 1979, when the United Nations General Assembly adopted the 
Convention on the Elimination of All Forms of Discrimination against Women 
(CEDA W) and opened it to ratification by states, a significant step toward 
recognition of the rights of women as such was achieved. 17° CEDA W is the first 
international convention established for promoting women's status. It fuses different 
kinds of feminist theories and presents an international standard for states parties. 171 
Although it mentioned more equal rights than special rights, it was widely 
recognized as an obvious enhancement from formal equality to substantive 
equality. 172 Until now, 185 countries are party to the Convention. 173 Feminists 
170 Sonia, P. Sotela, 1993. Human Rights of Women: National and International Perspectives. Cook. Revecca. J. 
(ed) .2001. Philadelphia: University of Pennsylvania Press, the Preface. 
171 UN General Assembly No. 34/180 Decision, Dec, 18, 1979. 
172 Mahoney Mahoney, Kathleen. 1998. Women's Rights as Human Rights: Analysis from Different Theoretic 
Standpoints and the Implementation Strategies, Bai, Huimei. (ed). International Human Rights and development: 
from Perspective of China and Canada: p.309-349. 
81 
usually agree CEDAW is a good thing and fruit of the feminist movement. Feminist 
jurist Nicola Lacey said: "CEDA W already reflects certain ideas for reconstructing 
rights in ways responsive to the feminist critique of rights" 174. Feminists point out 
that, at present the law is responsible for equality in form only, but the goal of 
CEDAW is to achieve equality in essence 175 • For instance, articles 5 and 10 of 
CEDA W ask and supervise countries actively to try to construct and change the 
culture of gender inequality. 
In its preamble, the CEDA W explicitly acknowledges that "extensive discrimination 
against women continues to exist", and emphasizes that such discrimination 
"violates the principles of equality of rights and respect for human dignity". As 
defined in Article 1, discrimination is understood as "any distinction, exclusion or 
restriction made on the basis of sex .. .in the political, economic, social, cultural, civil 
or any other field". 176 The Convention gives positive affirmation to the principle of 
equality by requiring States parties to take "all appropriate measures, including 
legislation, to ensure the full development and advancement of women, for the 
purpose of guaranteeing them the exercise and enjoyment of human rights and 
fundamental freedoms on a basis of equality with men". 177 The convention sets up 
an international standard for gender equality, and explicating the definition of 
discrimination against women. The convention further requests states to provide 
women opportunities to acquire equality. The agenda for equality is specified in 
fourteen subsequent articles from article 4. 
173 s .c. 
ource trom: http://www. un.org/womenwatch/daw/cedaw/states.htm 
174 Nico la, Lacey. 2004 . Supra note 70. 
175 Zhuang, Yuxia. 2006. Supra note 125 . 
176 Article 1 of CEDA W. 
177 Article 2. 3 ofCEDAW. 
82 
To protect women's freedom from violence, Article 6 requires states parties to "take 
all appropriate measures, including legislation, to forbid all kinds of behaviors which 
deprive women through trafficking in women and forcing them to prostitution". In 
Article 7, women's political rights are restated, whereby women are guaranteed the 
rights to vote, to hold public office and to exercise public functions. This includes 
equal rights for women to represent their countries at the international level. 178 
Articles 10, 11 and 13, respectively, confirm women's rights to non-discrimination in 
education, employment and economic and social activities. Article 14 warrants more 
attention in policy planning with regard to the situation of rural women. Article 15 
asserts the full equality of women in civil and business matters. Finally, in Article 16, 
the Convention returns to the issue of marriage and family relations, asserting the 
equal rights and obligations of women and men with regard to choice of spouse, 
parenthood, personal rights and command over property. 
Aside from civil and political rights issues, the Convention also devotes maJor 
attention to women reproductive rights. The preamble sets the tone by stating that 
"the role of women in procreation should not be a basis for discrimination". The 
Convention also affirms women's right to reproductive choice. It is the only human 
rights treaty to mention family planning. States parties are obliged to include advice 
on family planning in the education process 179 and to develop family codes that 
guarantee women's rights "to decide freely and responsibly on the number and 
spacing of their children and to have access to the information, education and means 
to enable them to exercise these rights". 180 
178 Article 8 ofCEDAW. 
179 Article I Oh ofCEDAW. 
180 Article 16e of CEDAW. 
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The CEDA W stipulates states parties' obligations in constructing gender equality and 
sets up international standards for gender equality. States must take the 
complementary steps of adopting the Convention in their domestic law, of 
monitoring respect for the Convention by other states, and suffering it to be enforced 
against them in their domestic courts and before regional and international human 
rights tribunals. Besides, the Convention aims at enlarging our understanding of the 
concept of human rights, as it gives formal recognition to the influence of culture 
and tradition on restricting women's enjoyment of their fundamental rights. These 
forces manifested in stereotypes, customs and norms which result in legal, political 
and economic constraints on the women's advancement. Noting this interrelationship, 
the preamble of the Convention stresses "that a change in the traditional role of men 
as well as the role of women in society and in the family is needed to achieve full 
equality of men and women". States parties are therefore obliged to work towards 
the modification of social and cultural patterns of individual conduct in order to 
eliminate "prejudices and customary and all other practices which are based on the 
idea of the inferiority or the superiority of either of the sexes or on stereotyped roles 
for men and women". 181 Article 1 Oc mandates the revision of textbooks, school 
programs and teaching methods with a view to eliminating stereotyped concepts in 
the field of education. In sum, the Convention acknowledges that a multi-level 
method is needed to realize gender equality. In some respects it provides that states 
parties cannot deny giving women equal rights and opportunities which men. In 
some other respects, states parties must empower women relevant rights to decide 
what events and needs are at their first priority to develop. The Convention gives 
special attention to culture which defines the public realm as a man's world and the 
domestic sphere as women's domain. Cultural patterns are strongly targeted in all of 
181 Article 5 of CEDAW. 
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the Convention's provisions that affirm the equal responsibilities of both sexes in 
family life and their equal rights with regard to education and employment. 
Altogether, the Convention provides a comprehensive framework for challenging the 
various forces that have created and sustained discrimination based upon sex. 
5.1.2 Monitoring Treaty Bodies and Monitoring Mechanism 
Only law in language is not sufficient, so the applicability of the International Bill of 
Human Rights to the protection of women's human rights is crucial. Laura Reanda 
thinks women pose applicability issues at various levels: "first, interpretation of its 
provisions in a sense that will ensure that women are fully guaranteed their human 
rights and fundamental freedoms; second, the application of these provisions in 
national law and practice; and third, adequate international supervision." 182 The 
articles are interpreted in last part, and their application will be analyzed under the 
Chinese domestic law in next part, in this part it is important to understand how 
these international human rights conventions are supervised to be enforced. The 
Main bodies include the Commission on the Status of Women, Human Rights 
Committee and CEDA W Committee. 
The Charter of United Nation stipulates that UN General Assembly, Economic and 
Social Council (ECOSOC) and UN Secretariat are the main institutions responsible 
for human rights. In 1946, ECOSOC set up Human Rights Commission183 to "draft 
human rights related international documents, research on relevant fields and prepare 
recommendation suggestion." 184 Considering the need to the suggestion of 
women-related events, a sub-commission on the status of women was set up. In the 
182 Reanda, Laura. 1981. Human Rights and Women's Rights: The United Nations Approach. Human Rights 
Quarterly, Vol. 3, No. 2 (May), p 11-31. 
183 The Human Rights Commission has been replaced by the Human Rights Council in 2006. Commission on the 
Status of Women still exists. 
184 Shaw, M. N. 1997. International Law, Cambridge University Press, p. 226. 
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same year, it enlarged to a Commission and "report to ECOSOC protection policies 
towards women's economic, social and educational rights"! 85 The Commission had 
three responsibilities. The first was to "prepare recommendation and reports for 
ECOSOC in promoting women's rights in every field"; 186 the second was "to 
enforce the principle that make men and women enjoy equal rights, write reports and 
recommendations when some emergency happens in women's rights fields"; and the 
third: "promote equality, peace and development and monitor the enforcement of 
policies which benefit to women's development, retrospect and confirm the 
advancement in these aspects". The Declaration on the Elimination of 
Discrimination against Women and CEDA W represent the accomplishment of the 
Commission on Status of Women. 
Article 4 of ICCPR includes its own committee, the Human Rights Committee, to 
monitor the states parties' concrete measures in enforcing ICCPR, and supervise the 
improvement ·of states parties' enforcement. Although states should periodically 
report their domestic human rights status including women's life circumstances, the 
focus was on women's status in law rather than in real life. Therefore, discriminatory 
behaviors were often not being mentioned in the reports and were generally 
neglected. Women's status issues mentioned by reports were generally confined in 
some areas, but not the entire human rights coverage of the ICCPR. Besides, the 
Committee is lack of judgment whether contracting states fulfill their guaranteeing 
duty, as well as concrete improvement suggestion to states. 187 Only by signing the 
protocol would states empower the Human Rights Committee to hear complaints. In 
185 Steiner, H. & Alston, P. 2000. International Human Rights in Context---Law, Politics, Moral, Oxford 
University Press, p. 598 . 
186 Ib id. 
187 Reanda, L. 1981. Human Rights and Women 's Rights: the United Nations Approach, , 3 Human Rights 
Quarterly, p. 14- 15. 
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despite of these limitations, the covenant contributed much to progress of women's 
rights in some cases. Laura Reanda has concluded that the machinery created for the 
protection of human rights has not functioned effectively in defense of the human 
rights of women, while the separate machinery for women has been unable to take 
action in this respect because of its narrower terms of reference and reduced 
powers. 188 
Article 17 of CEDA W set up CEDA W Committee, which has g1ven more 
comprehensive attention to protecting women's rights. CEDA W requires that at least 
every four years, the States parties are expected to submit a national report to the 
CEDA W Committee, indicating the measures they have adopted to give effect to the 
provisions of the Convention. During its annual session, the Committee members 
discuss these reports with the Government representatives and explore with areas for 
further action by the specific country. The Committee also makes general 
recommendations to the States parties on matters concerning the elimination of 
discrimination against women. However, Cook points out though the report 
mechanism is a motivation and supervision to the states parties, its sanction is small. 
Many state parties submitted their reports late or finished the reports with tokenism. 
These made the restriction from CEDAW come to meaningless. 189 
An amendment (optical protocol) to article 20, paragraph 1 of the CEDA W went to 
effect on Dec 22, 2002. It adds two important procedures: communication procedure 
and individual appeal procedure. The former allows CEDA W Committee to receive 
and consider Communications submitted by or on behalf of individuals or groups of 
188 Ibid. 
189 Cook, Rebecca. J. 2001. Human Rights of Women: National and International Perspectives, Philadelphia: 
University of Pennsylvania Press, p.20. 
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individual. 190 But China still does not participate in the protocol. 
Under the ICESCR, the committee on Economic, Social and Cultural Rights (ESC 
Committee) monitors state compliance with the treaty through a reporting process, 
similar to that of the Human Rights Committee and the CEDA W Committee. 
According to ICCPR, art.40 (1) and ICESCR, art.16 (1), as with the other two the 
ESC Committee may also issue General Comments, which provide state parties with 
detailed guidance on the meaning of the treaty articles, recommendations for further 
action, and guidelines for preparing state reports. The reporting mechanism requires 
states parties to file periodic reports with the monitoring body describing the 
"measures" they have adopted for, and "progress" made in achieving Covenant 
rights. 
All three treaty-based committees have used the reporting process to good effect. 
After the relevant Committee receives the state report, it meets the state 
representatives for discussion, clarification, and questions. They likewise meet with 
NGO representative, who are allowed to participate in the public proceedings. 
Subsequently, it issues Concluding Observations to the states, which focus on 
positive aspects, factors and difficulties impeding implementation, principal subjects 
of concern, and suggest recommendations for the future. Since these committees 
have become quite concerned about women's rights, the reports and observations 
repeatedly speak to these issues. 
5.2 Domestic Laws and Policies Adopted by Chinese Government to 
Control the Abnormal SRB 
190 Article 2 of Optional-CEDAW: after all available domestic remedies have been exhausted. 
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What are the Chinese Government's Responses to SRB issue? 
In the 1990s, the government did not understand the severe SRB problem. Even 
though a few relevant laws had been enforced, they usually considered that the low 
SRB just reflected a misreporting of the number of girls. After 2000, when the SRB 
issue had attracted more and more attention globally, the government started to realize 
the severity of the problem and admit the problem truly existed. More measures were 
adopted. In "Population 11th Five Year Scheme (Shiyiwu Plan)" drafted by National 
Population and Family Planning Commission ofP. R. China in 2005, the Commission 
said: "The SRB keeps declining. It is down to 0.855 in 2000 and was severely 
departed from the normal range. It is estimated that there will be 30 million surplus 
men (from 20-45 years old) in 2020. This will bring negative effects to the life of 
people and the stability of society." 
The "Population 11th Five Year Scheme" also mentioned the suggested solution by 
providing: "Strengthen the comprehensive treatment of abnormal SRB, and 
effectively control the decreasing trend of SRB. There is a need to carry out 'Care for 
Girls' actions, and use public information to help shape a good legal environment for 
healing the SRB problems. We must create equal opportunities for women in 
. education, the job market, job promotion, land contracts. We must carry on 'A New 
Wind on Marriage and Family Planning Blows into Ten Thousand Homes' Campaign 
(Hunyu Xinfeng Jinwanjia Action), to change people 's fertility notion, promote 
gender-equal laws and statutes, amend and perfect laws and statutes which forbid 
sex-selective technologies (including Criminal Law and Security Administration 
Punishment Act), protect women and children's legal rights, ascertain where 
criminals' responsibility lies for killed infants, and take the outcome of healing SRB 
into governmental goal responsibility evaluation." 
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These statements make clear that the government has realized that urgent actions are 
needed to stop SRB deterioration. To some extent, the government has understood the 
causes of SRB, as what we can see in the above plan; they adopted mainly two 
categories of laws and policies, which respectively aim to the proximal causes and 
fundamental causes. I divide them into three categories: ones (both laws and policies) 
that aim to control prenatal sex -selection and infanticide (the proximal causes of 
abnormal SRB); measures (both legal and extra-legal) that aim to dilute son 
preference (the fundamental cause); and others. 
5.2.1 Laws and Policies that Aim to Control Prenatal Sex Selection and 
Infanticide 
Prenatal sex selection is a shorthand for two related yet distinct practices-prenatal 
sex testing followed by sex-selective abortion (sex-selective pregnancy termination). 
The use of sex-selective abortion following prenatal sex testing has been almost 
universally condemned by international observers.191 
In the Decision of the Central Committee of the Communist Party of China and the 
State Council on Fully Enhancing Population and Family Planning Program and 
Comprehensively Addressing Population Issues 192 passed in 2006, the 5th part is to 
"synthetically treat abnormal SRB". Some measures adopted to control the 
fundamental causes of distorting include the strict prohibition of fetal sex 
identification and sex-selective pregnancy termination for non-medical purposes; 
setting up ultrasound B and gestation termination registration and other institutions; 
191 Goodkind, Daniel. 1999. Should Prenatal Sex Selection be Restricted? Ethical Questions and Their 
Implications for Research and Policy, Population Studies, 53 : p.49-61 . 
192 Source from: Xinhua Net. http:/lnews.xinhuanet.com/politics/2007-01/22/content 5637713.htm 
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perfecting licensed qualification authentication and admittance of using ultrasound B; 
and using legal tools to strictly punish illegally conducting fetal sex identification and 
sex-selective gestation termination, according law to severely punish infanticide and 
kidnapping, and trafficking in women and girls. 
The above is an administrative regulation enacted by State Council, the measures 
mentioned in it mainly aim to control the direct causes of distorted SRB: sex-selective 
techniques, abandoned and killed girl infants and so on. From legal documents, we 
can find more details. There are mainly five laws and regulations containing articles 
to forbid pre-natal sex determination and sex-selective abortion: Law of the People's 
Republic of China on Maternal and Infant Health Care (1994); Administrative 
Regulations on Technical Service of Family Planning (200 1 ); amended Marriage Law 
(2001); Population and Family Planning Law of the People's Republic of China 
(2002); and Stipulations on Forbidding Non-medical Amend Fetus Sex Determination 
and Sex-selective Abortion (2003). 
The earliest relevant articles emerged in Law of the People's Republic of China on 
Maternal and Infant Health Care (1994) by stipulating: "Sex identification of the fetus 
. by technical means shall be strictly forbidden, except that it is positively necessitated 
on medical grounds." 193 In Administrative Regulations on Technical Service of 
Family Planning (200 1 ), article 15 provides "Any institution and individual shall not 
conduct sex identification unnecessary for medicine or make artificial gestation 
termination for sex selection of the fetus." 194 This article specifies the subject from 
the point of view of "any institution and individual"; besides, the Law on Maternal 
193 Article 32 of Law of the People 's Republic of China on Maternal and Infant Health Care (1994). 




and Infant Health Care 1994 only ban Sex identification, but article 15 in law 2001 
starts to forbid sex-selective abortion. In Population and Family Planning Law of the 
People 's Republic of China 2002 ("the Family Planning Law"), article 35 stipulates: 
"The determination of sex of the fetus not for the medical purpose shall be prohibited 
strictly ... ; the artificial termination of pregnancy not for the medical purpose ... shall 
be prohibited strictly." 195 This article restates the stipulation in article 15 of 
Administrative Regulations on Technical Service of Family Planning (200 1) in formal 
law. Besides, article 22 of this law also protects mothers ' and female infants' benefit: 
"Women bearing female infants and sterile women shall be prohibited from being 
discriminated or maltreated. The female infants shall be prohibited from being 
discriminated, maltreated, or abandoned." The amended Marriage Law (200 1) also 
emphasizes the duties of parents of their children. Article 21 stipulates that "the 
drowning of infant, abandonment and any other acts causing serious harm to infants, 
and infanticide, shall be prohibited." In practice, the behavior to kill an already born 
infant is deemed as murder. 
Stipulations on Forbidding Non-medical Amend Fetus Sex Determination and 
Sex-selective Abortion (2003) forbid both fetal sex identification and sex-selective 
pregnancy termination for non-medical purposes by article 3. Besides, as to how to 
distinguish sex identification for medical purposes and non-medical, it specifies, this 
should be collectively audited by more than 3 experts of implementing institution, to 
write up a medical certificate and report to population and family planning 
administrative department of county level. 196 
195 From iSinolaw. 
196 Article 6 of Stipulations on Forbidding Non-medical Amend Fetus Sex Determination and Sex-selective 
Abortion (2003 ). 
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As to the legal liability, article 37 of Law on Maternal and Infant Health Care (1994) 
says: "Where personnel engaged in the work of maternal and infant health care, in 
violation of the stipulations of this Law, issue fake medical certificates, or undertake 
sex identification of the fetus, medical and health institutions or administrative 
departments of public health shall in light of the circumstances give them 
administrative sanctions; if the circumstances are serious, they shall be disqualified 
for practice of their profession according to law." The Population and Family 
Planning Law (2002) has a more detailed stipulation in article 36: "Anyone who, in 
violation of this Law, commits one of the following acts, shall be ordered to make 
corrections, be warned, and have its illegal gains confiscated by the administrative 
department in charge of family planning or health. If the illegal gains are more than 
RMB 10,000, it shall be imposed a fine of more than double but less than six times of 
the illegal gains. If there are no illegal gains, or the illegal gains are less than RMB 
10,000, it shall be imposed a fine of more than RMB 10,000 but less than RMB 
30,000. If the circumstances are serious, the original license-issuing authority shall 
revoke its practice license. It shall be prosecuted for criminal liability according to 
law if it commits a crime: (2) Conducting the determination of sex of the fetus not for 
the medical purpose by taking ultrasound technology and other technical means, or 
the artificial termination of pregnancy not for the medical purpose, but for the 
selection of sex for another person." 
Article 7 of Stipulations on Forbidding Non-medical Amend Fetus Sex Determination 
and Sex-selective Abortion (2003) says, to individuals (pregnant women) who 
terminate their own pregnancy without the above procedures, relevant department 
should give them education and criticism. Article 17 provides, "the staff of institutions 
of health care or health administrative departments, who illegally conduct fetal sex 
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identification or sex-selective artificial termination of pregnancy. Should be punished 
by health administrative departments or population and family planning health 
administrative departments according to relevant articles in Population and Family 
Planning Law; Law on Mother and Infant Healthcare; Implementing Measures of the 
Law on Mother and Infant Healthcare; and Administrative Regulations on Technical 
Service of Family Planning. If the behaviors violate Criminal Law, ascertain relevant 
criminal liability." We could find all of the punishments in above laws are 
administrative. According to Criminal Law, only person who does not have 
qualification and license to provide illegal abortion can violate the law. 197 
In the 36th conference of CEDAW, the Committee responded to China's 5th and 6th 
report: "While noting that legal measures prohibiting sex-selective abortions and 
female infanticide and other measures are in place ..... the Committee remains 
concerned at the persistence of illegal practices of sex-selective abortion, female 
infanticide and the non-registration and abandonment of female children, and about 
forced abortions. 198 In reality, there are still many private clinics or other institution 
which provide sex-selective service. According to data released by Guangzhou 
intermediate court, the illegal abortion cases were increasing year by year, 80% of 
pregnant women who sought for illegal abortion died: Some journalists investigated in 
secret, and found some private clinics which provide illegal abortion drove a roaring 
business and provide a 24 hour service. Many pregnant women came for abortions. 199 
Prof. Liu Feiyu said: "the illegal cost of conducting illegal sex-selective identification 
197 Article 336 ofthe Criminal Law (1997). 
198 CEDAW /C/CHN/C0/6: Concluding comments of the Committee on the Elimination of Discrimination against 
Women : China, 25 August 2006. Para. 31. 
199 XinKuai News, 26 May, 2005 
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and abortion. It contains administrative punishment (revoke the licensed qualification) 
and fine. Compare to big economic benefits, the punishment is tiny. 200 
Therefore, some scholars argue that providing sex-selective services should be 
punished by criminal law. In 2006, a draft of amendment of Criminal Law hoped to 
add a new article: "violate the national regulation, provide non-medical purpose 
sex-selective identification to fetuses, give rise to sex-selective abortion, if the details 
are serious, sentence a fixed term imprisonment under 3 years, detention or fine." The 
draft was submitted to the Standing Committee of NPC. Because of furious debates, 
finally this article was deleted and laid over. People who oppose this article argue that, 
first, pregnant women have the right to know the sex of the fetus. Second, 
sex-selective identification does not always induce abortion, and it is hard to prove the 
causal relation between them. Third, the decision of abortion is made by pregnant 
women rather than people who provide service. And the reason behind the decision is 
son preference, this notion can not and is not an appropriate an appropriate reason to 
change criminal law and punishment. 201 
To this question, the CEDA W Committee urges the States parties to strengthen its 
monitoring of the implementation of existing laws against selective abortion and 
female infanticide and to enforce them through fair legal procedures that do not 
sanction officials acting in excess of their authority. 202 My suggestion is that I agree 
with the above standpoint. Controlling sex-selective technologies alone cannot solve 
the problem fundamentally. Technologies and tools are all used by persons. If we can 
200 Warning: The SRB became Worse, Democracy and Rule of Law Times, 22, May, 2007 
201 Ultra B became Killer, Much Debates around Sex-Selective Identification Enter to Criminal Law, source from : 
http://tech.china.com 26 Jun, 2006. 
202 CEDAW/C/CHN/C0/6. Supra note 199. 
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not change people's notion, and demand for such service continues, the service will 
exist. To the contrary, the outcomes of controlling sex-selective identification and 
abortion may be dangerous, because pregnant women have to get services from 
private clinics and individuals who are not qualified. 
5.2.2 Measures that Aim to Dilute Son Preference 
From the inadequate outcome in controlling sex-selective identification and abortion, 
the government has begun to realize that mere prohibitions on sex determination and 
sex-selective abortion will be ineffective and perhaps also inappropriate in dealing 
with the demographic problem.203 
As what I analyzed in chapter Ill, there are three aspects that encourage son 
preference in China. Though the government did not elaborate the causes of son 
preference, they actually took actions aim to control these factors. These measures 
include, first, laws and statues to enhance women's legal status; second, laws, policies 
and some strategic actions to change the mentality and culture which discriminate 
girls and promoting gender equality; and third, other extra-legal measures. 
In Chapter Ill, I have commented on negative effects many Chinese laws brought to 
Chinese women in the formation of their political, economic and sexual subordination. 
Some of them are revised after around 2000 when government paid more attention to 
SRB issues and women's status. In an effort to implement the Beijing Platform for 
Action and the outcome documents of the special session of the General Assembly on 
women, the Chinese Government, on the basis of monitoring and evaluation of the 
implementation of the first Program for the Development of Chinese Women 
203 Post-ban sex ratios show no change Ultrasound Effects. The Economist. (5 August 1995). 
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(1995-2000), officially launched the Program for the Development of Chinese Women 
(2001-2010) in May 2001.The Program for the Development of Chinese Women 
(200 1-201 0) includes gender equality in its overall objectives, making it a basic state 
policy for the enhancement of national social progress. 204 In the amended Law of the 
People's Republic of China on the Protection of Women's Rights and Interests, article 
2 also points out gender equality is our basic state policy. 205 
In the thirty-sixth session of Committee on the Elimination of Discrimination against 
Women hold in August 2006, China submitted the 5th and 6th reports to Committee, 
and then the Committee asked many questions about the reports. 206 The committee 
was concerned much about China's abnormal SRB and the Chinese representative 
responded to these questions :207 
"The CEDA W Committee commends the State party on the range of recent legal 
reforms and policies and programs aimed at eliminating discrimination against 
women and promoting gender equality and at achieving compliance with the 
obligations under the Convention. In particular, it welcomes the 2005 amendment to 
the Law on the Protection of Rights and Interests of Women, the 2001 amendment to 
the Marriage Law adding provisions in a number of areas, including on domestic 
violence, property of couples and relations among family members, the 
promulgation in 2002 of the Law on Contracting of Rural Land, which contains 
provisions for the allocation of land to married, divorced and widowed women, and 
the 2006 amendment to the Law on Compulsory Education. It also welcomes the 
Program for the Development of Chinese Women (200 1-201 0), which makes gender 
204 Document CEDAW/C/CHN/5-6: Consideration of reports submitted by States parties under article 18 ofthe 
Convention on the Elimination of All Forms of Discrimination against Women: Combined fi fth and sixth periodic 
report of States Parties---China* pp. 5. 
205 Article 2: " It is a basic state policy to realize equality between men and women" . 
206 See Document CEDAW /C/CHN/Q/6. 
207 See Document CEDAW /C/CHN/Q/6/ Add.l . 
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equality a basic State policy for the enhancement of national social progress." 
Political Participation 
As to improvement to women's civil and political rights, first it is important to 
consider the Law of the People's Republic of China on the Protection of Women's 
Rights and Interests 1992 (the Women's Protection Law ), which was amended in 
2005. As the first law promulgated for comprehensively protecting women's rights, 
the Women's Protection Law 1992 was not as good as people expected. The law was 
closer to a women's rights declaration which has no constraining power. So even it 
passed in 1992, it did not function well. Its weaknesses include: focusing on setting 
criteria rather than realizing the concrete rights; no specific executing subject; hard 
to be carried out in practice, for example article 50. In the chapter of legal liability, 
the Criminal Law articles cited belong to the Criminal Law 1979, as amended in 
1997. Article 23 stipulates "Women shall be equal with men in the allotment of 
housing and enjoyment of welfare benefits", since "allotment of housing" is a 
special institution under planned economy, along with the development of marketing 
economy, there are fewer and fewer cases that can use this article. Therefore, though 
the Women's Protection Law embeds equal and non-discriminatory value, it can not 
be used to against discrimination in the court208 . 
The amended Women's Protection Law is based on the Women's Protection Law 
1992. The number of articles increased to 61 from 54?09 I want to elaborate some 
things the new amendment brings about. Article 11 provides women's equal right to 
vote and to stand for election. To solve the problem I've mentioned in the part of 
208 Jordan, Ann. 1994. Supra note 95 . 
209 Among them there are 7 new articles, and there are 6 articles are deleted, 32 articles are revised. 
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"political silence", that the proportion of female deputies in the National People's 
Congress and local people's congresses is fewer, this article stipulates "among 
deputies to the NPC and local people's congress at various levels (and among the 
members of the residents' committees and villagers' committees), there shall be an 
appropriate number of women deputies. And it specifies government's duty by 
saying "the state shall take measures to gradually raise the proportion thereof'. In the 
draft of the amendment, some deputies suggested about specify a precious 
proportion of female deputies, but the suggestion was not adopted, 210 we can find 
the law uses the words "an appropriate number of women deputies". Then how much 
is the "appropriate" number, there is no explanation and criterion in law. 211 
Enhancing women's political rights should still needs to go a long way. Similarly, 
article 12 stipulates "shall ensure an appropriate number of female cadres for the 
leading posts". The following table shows the respective proportions of women 
deputies in 1995 and 2000. 
Table 5-1: Female Participation in Political Decision-making7 1995-2000 
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·Source: Document CEDAWICICHN/5-6: fifth and sixth periodic report of China submitted to CEDAW Conunittee 
We can find there is an improvement in data but not that obvious. The CEDA W 
Committee said to this: "While welcoming the provisions adopted by the State party 
to ensure the representation of women in all areas of political and public life, the 
Committee expresses concern at the continued low level of representation of women, 
210 Source from: www. Women's rights public interests lawyers. corn. 
211 In 1995, Beijing Platform for Action passed in Beijing Conference (The Fourth World Conference on Women) 




including women from ethnic minority backgrounds, in public and political life and 
in decision-making positions, including in the foreign service It notes with concern 
that the proposed revision of the Organic Law of the Villagers' Committees does not 
call for women's equal representation on villagers' committees."212 
Economic Situation 
Because the ultimate goal of accepting education is hunting for a job, I put the rights 
relating to education, labor and property to the category of solving women's 
"economic subordination". The first law that has to be mentioned is revised 
Compulsory Education Law of the P. R.China (2006). This law contains 63 articles 
compared to 18 articles in the old law. Though no new article is exclusively set for 
women and girls, the amended education law specifies the parents' and governments' 
responsibility and stipulates many feasible practical articles. The second law is the 
amended Women's Protection Law, which is against gender discrimination in 
education. Article 18 stipulates the duties of "Parents or other guardians perform 
their duty of ensuring that female school-age children or adolescents receive the 
compulsory education", and the government, society and schools' responsibility to 
"take effective measures to solve the actual difficulties for the female children of the 
right age of schooling to receive education". An increase could be seen from the data, 
the Net Enrollment Rate become 99.07o/o in 2000 from 96.8% in 1993; the 
Completion Rate is from 68.9% in 1990 to 93.1o/o in 2000. 213 But CEDAW 
Committee noticed "with satisfaction efforts to strengthen rural women's and girls' 
access to education, the Committee remains concerned that rural girls have 
disproportionate illiteracy and school dropout rates".214 
212 See Document CEDAW/C/CHN/Q/6. 
213 Document CEDAW/C/CHN/5-6: fifth and sixth periodic report of China submitted to CEDAW Committee. 
214 All-China Women 's Federation. Report on The Second Sample Survey to Chinese Women's Status. Women 's. 
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Article 16 requires "schools and departments concerned shall ... guarantee that 
women enjoy equal rights with men in such aspects as starting school, entering a 
higher school, job assignment upon graduation, conferment of academic degrees and 
dispatch for study abroad. When a school recruits students, it shall not, except for 
some particular specialties, refuse to recruit the female students or raise the 
standards on the recruitment of female students for the reason of gender." 
Table 5-2: Number of Female Student by Level of Regular School (1998-200 1) 
(Unit: 1~000 persons) 
1998 1999 2000 2001 
Nuruber %of Nun1ber· o/c of Nun1ber· o/o of Nurnber 
lfo of 
total total total to tal 
Institutions of higher 1,305.9 38.31 1,620 .6 39.66 2,278.9 40 .. 98 3,0 23.0 42 .04 
education 
S pcci alizcd 2,124.5 52.33 2.278 .0 53,60 2,253 .6 54.68 2., 165. I 55.27 
secondary schools 
Secondary normal 602.0 65 .3 5 596 .5 65.89 519 .. 5 67.49 464.3 70 .09 
schools 
Regular secondary 28,776 .8 45.67 31,092.4 45.92 34,023.8 46.17 36,433.3 46.49 
schools 
Vocational 2,596.9 47.95 2,547 .3 47 .71 2,373 .6 47 .. 17 2,216.5 47 .52 
scco nd ary se hool s 
Work-study se hool s 0.6 10.30 0 .6 8.32 0.6 7.46 0.6 7. 18 
Primary schools 66,455.7 47.63 64,548 .7 47.64 61,945 .6 47.60 59,368.0 47.33 
Spcci al-cd Lteation 129.8 36.22 130 .9 35.22 135.4 35.87 130.5 33.77 
schoo ls 
K i ndcrg art c ns L 1,149.4 46 .. 40 10 ,713 .6 46 .06 10,340 .7 46.08 9.175.2 45 .38 
Source: Document CEDA W /C/CHN/5-6 
From above table we can find there are acceptable proportions of females in nearly 
Collection of Women's Studies, Vol. 42, 2001 (5): There is still a big gap between rural boys and girls in education. 
10 I 
every kind of school, especially in higher education. However, do these female 
students find jobs? A primary purpose of education is for women to get economic 
independence. In practice, even female college students usually have more 
difficulties compared to their male counterparts. 70% of students ascribe this to 
employees' gender discrimination.215 Actually, the increasing proportion of female 
students in postgraduate studies also reflects the above problems---female try to 
solve the difficulties through enhanced educational level. 
Therefore we must focus on work-related rights as well as women's situation in the 
job market after some new measures were used, let us see some data. The Proportion 
of women in employment is 45.7o/o in 1995; the number did not increase in 2000, 
which is 45.3%. The Proportion of women in registered unemployed persons in 
urban areas decreased a little from 52.6o/o in 1998 to 49% in 2000, but it is hard to 
say the situation became better. The amended Women's Protection Law adds social 
security articles on the basis of labor interests in 1992 law, and focus on preventing 
from gender discrimination against women in job market, strengthen the special 
protection to women who in special periods, and promote child-bearing insurance. 
For example, article 23 says "With the exception of the special types of work or post 
unsuitable to women, no unit may, in employing staff and workers, refuse to employ 
women by reason of sex or raise the employment standards for women." We have to 
notice that there is still some restriction here "the special types of work or post 
unsuitable to women", this restriction shows a gender-based stereotype 216 still 
stubbornly stands in legislators ' mind. And the law does not clearly stipulate how the 
women labors to get relief and how to punish the illegality. Article 52 says "When a 
215 Female College Students hard to find jobs, from Educational Net: 
http ://www.91 Ocn.cn/University/25907 1118883.shtml, 
216 See what have been analyzed in Chapter Ill. 
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woman's lawful rights and interests are infringed upon, she has the right to require 
the competent department for settlement, or file an application with the arbitration 
institution for arbitration or bring a lawsuit in a people's court." But in a case the 
employees refuse to hire women, there is no obvious infringing damage, and there 
are difficulties to raise evidence prove women labors are refused only due to their 
gender. So women may not solve the problem through arbitration and lawsuit. The 
other method is more possible to achieve, which is mentioned in article 53, 
"when ... she may file a complaint with a women's organization, which shall require 
the relevant department or entity to investigate and deal with the case. The relevant 
department or entity shall do so in accordance with the law and give the woman a 
reply." 
Article 28 and 29 add a promotion to women's child-bearing insurance a1m to 
improve gender equality in job market and female labors' special labor rights. The 
law requires employee "shall sign a labor (employment) contract or service 
agreement with her. The contract or service agreement shall not contain restrictions 
on her matrimony and child-bearing." The amendment stipulates equal work equal 
pay, non-discrimination in promotion and "four special periods"217 protection, the 
last one is much similar with that in Labor Regulation and Labor Law 1994. 
The latest data can not be found, so whether women labors' situation has become 
better after new regulations were enacted could not be known, but from the mass 
media, we usually can see news reflect female undergraduates who are hard-pressed 
to find jobs. And there is no resolution to the lack of legal provisions guaranteeing 
equal pay for equal work and work of equal value, the persistent wage gap, the high 
217 Four special Periods: women in "menstrual period, pregnancy, obstetrical period and nursing period" . 
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concentration of women in the informal sector, the toxic and harmful environment 
certain women workers 218 might be exposed to and income reduction in a 
competitive job market. There is limited monitoring of implementation of labor 
legislation and the very low number of women who report violations of such 
219 prOVISIOnS. 
In a questionnaire survey to the reason of employees do not want female employers, 
the data shows that only 7% of employees think "female graduates' capability and 
quality is worse than that of male graduates", but 57.7% of employees' answer that 
since "females need 'four periods ' protection and extra pay, recruiting female would 
induce a higher costs". 220 Besides, the new Labor Contract Law 2008 stipulates the 
stricter conditions to fire employees. Hence the employers are more cautious and 
conservative when recruiting females. A female Human Resource manager, who 
works in a Shanghai company mentioned why employers do not want female 
employees: because if they hire unsuitable persons, it is hard to fire them. And they 
have many bad experiences in hiring female labors: some of them enjoy three 
months pregnant leave with salary only after one or two months work, then they may 
quit the job. 
As to women's property rights, from 1999 to 2000, a new round of land contracting 
was launched in China's rural areas based on the demographic changes over the 
previous two decades. In response to the problem of discrimination against women 
218There are about 16 million toxic factories in our countries, among them, many mainly employ female tabors. 
But the professional hygiene service of China covers less than 20o/o. Chen Hanming, tabors who suffer from 
industrial injury, industrial diseases. Source from : http ://www. wyzxsx.com/ Article/Class4/20080 l/29914.html 
2 19 See CEDAW/C/CHN/C0/6: Concluding comments of the Committee on the Elimination of Discrimination 
against Women: China, 25 August 2006. 
220 Zhang, Ying. 2005. Investigation To Female Graduates ' Difficulties In Job Market and Their Consciousness to 
Safeguard Legal Rights, Theoretical Study, 8. 
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that has occurred in some areas during this new round of land contracting, the State 
Council issued a circular concerning effective safeguards for rural women's rights 
and interests in land contracting, which requires county Governments to supervise 
land contracting transactions and immediately remedy any violations of women's 
rights and interests in land contracting. The amended Marriage Law has also refined 
the law on marital property. It clearly stipulates that husbands and wives shall enjoy 
equal rights to dispose of jointly-owned property (article 17). In strict compliance 
with article 30 of the Women's Protection Law, a woman's responsibility fields, 
fields for growing grain rations and land for housing construction shall remain under 
protection after she gets married or divorced. In August 2002, the NPC promulgated 
the Rural Land Contracting Law, which explicitly stipulates that women shall enjoy 
the same rights as men in land contracting and management, and that land 
contracting issues for married, divorced and widowed women shall be properly 
addressed. Any contract issuer who deprives women of their legal rights with regard 
to land contracting and management or violates such rights shall bear civil liability 
for cessation of infringements, restitution, rehabilitation, removal of obstacles, 
elimination of dangers and compensation for losses. The provisions of this Law 
provide a concrete legal basis for rectifying violations of women's rights and 
interests in land contracting. 
Many scholars think that the most important contribution of the amended Women's 
Protection Law is the protection to rural women's land contracting and other relevant 
economic interests. It solved the unequal allotment between men and women to 
some extent. It says: "Women shall enjoy equal rights with men in the contracted 
management of rural land, distribution of proceeds of collective economic 
organizations, use of land requisition and occupation compensations and use of 
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house sites."221 "No organization or individual may trespass on a woman's rights 
and interests in the rural collective economic organization on the ground that she has 
not got married, is married, is divorced or has lost her spouse." 222 The Law 
stipulates legal liability: "Where a woman's rights and interests in the rural collective 
economic organization is damaged under the excuse that she hasn't got married, is 
married, is divorced or has lost her spouse, or in the event that the husband settles at 
the domicile of his wife, the equality of the husband and the child (children) in 
enjoying the same rights and interests as those enjoyed by the members of the local 
rural collective economic organization is infringed upon, the town people's 
government shall mediate the case in accordance with the law. The victim may also 
file an application with the rural land contracting arbitration institution for 
arbitration or lodge a lawsuit in the people's court, the people's court shall accept the 
case in accordance with the law. 223This article improves the situation under the old 
Women's Protection Law. In the Women's Protection Law 1992, article 50 stipulates 
"anyone who commits any of the following infringements upon the lawful rights and 
interests of a woman shall be ordered to make corrections by his or her unit or by an 
organ at a higher level, and the person who is held directly responsible may, in light 
of the specific circumstances, be subjected to administrative sanctions: (5) infringing 
upon women's rights and interests by violating the principle of equality between men 
and women in the allotment of responsibility farmland or grain ration farmland or 
the approval of housing sites." In reality, the subject who violates the principle of 
allotment of responsibility farm ... is mainly village committees, as a villagers' 
autonomous organization, village committees are no specific higher level organ or 
unit. Administrative punishment can rarely be realized in practice according to old 
221 Article 32 of the Amended Women Protection Law. 
222 Article 33 of the Amended Women Protection Law. 
223 Article 55 of the Amended Women Protection Law. 
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article 50. 
Provide Some Resolution to Women s Sexual Subordination 
Article 40 of the amended Women's Protection Law first writes sexual harassment 
against women into formal law by stipulating "Sexual harassment against women is 
banned. The victims shall be entitled to complain to the entity or the relevant organs". 
Though it is an improvement, there is no clear definition to sexual harassment and 
no concrete feasible articles. An expert on women's rights said the amended 
legislation could end up a toothless tiger as it would neither define sexual 
harassment nor list possible punishments. 224 Li Yinhe also said on the eve of 
International Women's Day that as the new legislation did not define harassment or 
list punishments, it would have no practical effect. One thing worth noticing is some 
provinces following the amended law enacted some feasible local law, for example 
Hunan Province. 
The amended Marriage Law has added two important elements to the General 
Provisions, the second one clearly prohibits domestic violence and the mistreatment 
of family members. In order to stop domestic violence, the amended Marriage Law 
also provides for assistance or succour measures and for legal liability, in addition to 
the explicit prohibition contained in its General Provisions, article 43 stipulates that 
"in regard to domestic violence towards or maltreatment of family member(s), the 
victim shall have the right to request that the neighborhood or village committee as 
well as the work units of the parties concerned should dissuade the wrongdoer and 
provide mediation". Article 46 prohibits family violence against women. 
224 Kwok, Kristine. 2005. New sexual harassment law will be toothless, say critics, South China Morning Post, 
March 8. 
107 
However, the CEDA W Committee points out the continuing lack of comprehensive 
national legislation on violence against women that also provides access to justice 
and means of support for victims and punishment of perpetrators, and urges the State 
party to adopt a comprehensive law on violence against women and to ensure that all 
forms of violence against women and girls, both in the public and private spheres, 
constitute a crime punishable under criminal law. It calls upon the State party to 
provide immediate means of redress and protection to women and girls victims of 
violence, in accordance with the Committee 's general recommendation. It also 
encourages the State party to enhance victims ' access to justice and redress, for 
example, through training aimed at judicial officers, including judges, lawyers and 
prosecutors, in order to enhance their capacity to deal with violence against women 
in a gender-sensitive manner and ensure that claims are investigated expeditiously, 
including incidents of violence against women in detention centers. It also calls upon 
the State party to strengthen its system of data collection in regard to all forms of 
violence against women and to include such information in its next report. 225 
In order to stop trafficking in women and stop sexual attack on women, in December 
2007, the State Council promulgated Anti-trafficking in Women and Children Action 
Plan of China (2008-20 12). The 26 members of National Joint Conference System 
are shaping their respective enforcing plan. Fujian and Guizhou have enacted 
provincial plans. China and Vietnam are also consulting with each other to prepare 
an action against cross-border (China and Vietnam) trafficking, because the number 
of cases were increasing in past years. 226 
225 See CEDA W /C/CHN/C0/6. 
226 China and Vietnam Prepare Strike on Trafficking Across Border of the Two Countries, Stain Glass, Aug 29, 
2006, fro m News VOA. Corn. 
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The CEDA W Committee also expresses concern that the continued criminalization 
of prostitution disproportionately impacts on prostitutes rather than on the 
prosecution and punishment of pimps and traffickers. It is also concerned that 
prostitutes may be kept in administrative detention without due process of law. 
Moreover, the Committee recommends that the State party increase its efforts to 
combat all forms of trafficking in women and girls. It requests the State party to 
enhance enforcement of the law against trafficking so as to ensure that those who 
traffic and sexually exploit women and girls are prosecuted and punished, and to 
provide all necessary assistance to the victims of trafficking. 227 Now the Chinese 
government is strengthening the legal frame of suing criminals in trafficking crimes. 
Extra-Legal Measures Government Used to Change Son Preference Culture 
According to article 5 of CEDAW, "States Parties shall take all appropriate measures: 
(a) To modify the social and cultural patterns of conducts of men and women, with a 
view to achieving the elimination of prejudices and customary and all other practices 
which are based on the idea of the inferiority or the superiority of either of the sexes 
or on stereotyped roles fro men and women." Besides the legal measures mentioned 
above, the Chinese government also adopted many extra-legal measures. They 
mainly include a National "A New Wind on Marriage and Family Planning Blows 
into Ten Thousand Homes" Campaign and a "Care for Girls" campaign. 
National ((A New Wind on Marriage and Family Planning Blows Into Ten Thousand 
Homes " Campaign. In March 1999, the Central Propaganda Department and 
227 CEDAW/C/CHN/C0/6: Concluding comments of the Committee on the Elimination of Discrimination against 
Women: China, 25 August 2006. Para. 20, 21. 
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National Population and Family Planning Commission (NPFPC) decided to carry out 
"A New Wind on Marriage and Family Planning Blows into Ten Thousand Homes" 
Campaign around the whole country. To vigorously disseminate new mentality 
which contains: "marry and procreate at a mature age", "a spot and eugenic of 
procreation", "girls can also carry the family line", "realize gender equality", "sons 
and daughters are equally good", "husbands also have responsibilities to family 
planning" and so on in the whole country especially in rural areas. Gender equality is 
one of the contents. 
"Care for Girls " Campaign. In 2003 , following with the good development of "A 
New Wind on Marriage and Family Planning Blows into Ten Thousand Homes" 
Campaign, the NPFPC decided to start the pilot "Care for Girls" campaign in 24 
counties of 24 provinces around the country. 228 These 24 counties (districts) all had 
extremely low SRB, and were selected according to the data from the 2000 census 
and relevant surveys. At the beginning of 2006, the national implementation outline of 
the "Care for Girls" campaign was stipulated. The pilot counties were extended to 
hundreds of counties, indicating a new phase of combating rising SRB. The relevant 
official attempts fall into six categories: fighting against illegal fetal sex identification 
and sex-selective abortion; "whole-course" services, in which local governments 
provide both wtves and husbands with sustainable family-planning and 
reproductive-health services throughout their lifetimes; advocating a "scientific" and 
"civilized" mindsets of equality between the sexes; 229 a benefit-and-interest 
orientation mechanism, in which governments issue local preferential policies to 
reward families who engage in family planning; management and evaluation; and 
228 
"Care for Girl", source from: www. CHINAPOP. Gov. en 
229 Liang, Ying Tan. 2008. Changing Mindsets: How China's Abnormal Sex Ratio Is Turning Its Government into 
a Champion of Gender Equality, Asian Journal of Comparative Law, Volume 3,Issue I Article 2: p. 1-31. 
110 
organizing and leadership. Among them, advocacy and the benefit-and-interest 
orientation mechanisms are the most significant. 
National advocacy has also been undertaken, aiming to change son-preferential 
mentalities and behaviors by publicizing information related to laws and regulations, 
parenthood and reproductive health, and various incentive policies. The major 
activities include several nationwide initiatives: a youth volunteer program; a program 
under which journalists of national mass-media organizations traveled through Beijing, 
Anhui, Jiangxi, Henan, Hunan, Guangxi and Guizhou provinces, to advocate for the 
"Care for Girls" campaign and report on corresponding activities; nationwide 
competitions; and the publishing of a series of guidebooks for related trainings. 
As to benefit-and-interest orientation, each county promulgates its own policies and 
implementing details, according to its own economic capacity. For instance, in 2004, 
five pilot provinces and municipalities as well as ten cities were selected and 
implemented a test bonus policy. 230 Elderly Couples (after 60-year-old) in 
daughter-only Families (only have one or two daughters, without sons) are eligible for 
an annual lifetime bonus of 600 RMB. 231 In Yicheng County, Shanxi Province, since 
2008 subsidies for families with one or two daughters have been quintupled. 232 This 
mechanism is expected to help resolve the imbalanced sex ratio by changing the 
traditional view that boys are responsible for supporting their parents. 
However, this approach may be problematic: in the "Care for Girls" campaign, major 
financial resource are from local departments while funding from the Ministry of 
230 Reward Policy Targeting Population Control Welcomed by Chinese Farmers, Xinhua General News Service( 4 
June 2005). 
231 Ibid. 
232 Should China loosen the one-child policy? ,The Economic Observer Online, 04-10-2009. 
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Finance is used to reward families that engage in family planning. In some sense, the 
feasibility and sustainability of the benefit-and-interest orientation depends on local 
economic development; in some economically under-developed counties, the 
benefit-and-interest orientation is only sparsely implemented. But if state and local 
governments have no ability to extend such pensions to all eligible parents, the 
incentive effect of the policy will be greatly weakened.233 The CEDAW Committee 
also recommends that the "State party vigorously address the causes of son-preference, 
which remain strong in rural areas, and of the negative consequences of the one-child 
policy as regards the adverse sex ratio by expanding insurance systems and old-age 
pensions to the population at large, in particular in rural areas. "234 
Some local governments have adopted special measures to help daughter-only family 
and control SRB. For instance, Hubei province enacted policies to give bonus points 
to rural only daughters in secondary school entrance exams and in the college 
entrance examination.235 According to this new policy passed recently, rural only 
daughters can get 10 extra points in the above examinations. In Fujian province, 
where the sex ratio is an extreme 0.746, the government has implemented a pilot 
program giving free tuition to female students from _ poor families and families with 
two girls.236 In Henan Province, the government will evaluate the SRB of every city, 
county and district, if the SRB is abnormal low, the main leaders of that areas would 
be recalled 237 
233 Liang, Ying Tan. 2008. Supra note 230. 
234 CEDAW/C/CHN/C0/6: Para. 32. 
235 The Policy Give bonus Points to Rural Only Daughter in College Entrance Exam, from: www.hubei.gov.cn Apr 
3, 2009 
236 Yardley, Jim. Fearing Future,China Starts to Give Girls their Due. The New York Times, 31January 2005. 
237 Henan: Heavily Strike on Abnormal SRB, from: www.cnr.cn/hnfw/gdxw/200811/t20081126_505 
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The central government has attempted to summarize the working models for the pilot 
counties, and to explore new social-policy systems that could improve gender equity. 
The basic working models include a series of mechanisms that focus on behavior 
restriction, benefit orientation and institutional innovation, in order to improve the 
environment for girls' survival and to restore normal SRB in China. Since "Care for 
Girls" is a nationwide social campaign, a comprehensive intervention framework was 
needed to guide relevant work by local governments. The comprehensive intervention 
framework has now been designed and launched. 
When reporting the evaluation to "Population 11th Five Year Scheme" on Jan 15, 2009, 
Jiang Fan, the Vice-Minister of NPFPC said: "kinds of evidences show that the 
decreasing tendency of SRB has start to be stopped, but the SRB is still severely 
distorted". Jiang Fan said, among 28 provinces which were evaluated, SRBs in 17 
provinces were increasing, 7 were declining slightly, while only 4 were obviously 
decreasing. However, the SRB nationwide there is still serious departure from the 
normal range. In order to further stop the falling trend of SRB, in 2009, the NPFPC 
will strengthen the measures and spread the female babies' registration institution.238 
· 5. 3 Implications and Suggestions 
In Yi Fuxian's research239, he points out Chinese government control skewed SRB by 
"South Korea Mode", even the government did not elaborate that, actually the 
measures China adopted are similar to those of South Korea. From Chapter Ill, we 
know South Korea had an imbalanced SRB and used a series of measures to heal this 
problem from 1990. The South Korea government's measures also include first, forbid 
238 NPFPC: The Decreasing Trend ofChina 'SRB Get to Reduce, from: www.ChinaGov.gov.cn. Jan, 16, 2009. 
239 Yi, Fuxian. 2007. Supra note 128. at p.313. 
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sex identification to fetus; second, enacted laws aimed to enhance women's status: 
The Basic Law of Women's Development, Law on Equally Employ Male and Female, 
the Law on Forbidding Gender Discrimination and Legal Aid and etc; third, constitute 
a Ministry of Gender Equality which is responsible for drafting and enacting laws and 
policies beneficial to women; fourth, carry out a series of actions, through mass media 
to affect parents' attitudes in sex-selective abortion; through long-term policy 
orientation to eliminate gender discrimination against women, to direct people to 
change their perception of gender roles, values and attitudes; and through effective 
education and employment plan to improve women's situation. From 2000, South 
Korea's SRB was generally normal. 
South Korea spent ten years on curing SRB, China also spent nearly ten years. Why 
does China's SRB still keep declining? In other words, why did these measures not 
stop the SRB from descending? Firstly maybe just like what Li Shuzhuo said: 
"China's sex ratio is severe and complex, and cannot be expected to be solved once 
and for all."240 Yes, China's SRB is lower than that of South Korea, and as a big 
country, China's situation is much more complicated. Moreover, changing people's 
mentality, and constructing a culture without gender discrimination against women 
demands a long time. Finally, the measures government has adopted are inadequate 
and problematic. They may be analyzed from three perspectives. First, whether these 
measures can be put into one-to-one correspondence with the causes of abnormal SRB? 
In other word, do the measures aim to cure the causes of declining SRB? Here some 
experience might be found from South Korea which also has a low SRB problem. 
Second, whether the government adopted measures according to relevant international 
conventions? Finally, as to some problems both international law and Chinese 
240 Li, Shuzhuo. 2007. Supra note 118. 
114 
domestic law can not provide solutions, is there any implications for feminist legal 
theory. 
5.3.1 Forbidding Prenatal Sex Selection Can not Pull up the Roots 
Regarding legal measures aiming to restrict prenatal sex selection, I agree with that 
providing sex-selective services should not be strictly forbidden and punished by 
criminal law. Besides the standpoints already mentioned in part 5 .2.1 , there are the 
following reasons. First, controlling sex-selective technologies can not solve the 
problem fundamentally. Technologies and tools are all used by persons. If we can not 
change people's notions, only if there are needs, the service will exist. To the contrary, 
the outcomes of controlling sex-selective identification and abortion may dangerous, 
because pregnant women have to get services from private clinics and individuals 
who do not qualified. Second, the most liberal interpretation of reproductive rights 
might be taken to include not only the number and timing of children,241 but also 
their sex.242 Reproductive freedoms and maternal empowerment are the twin goals 
adopted at the Cairo conference. Though I think in China, most sex selection is a kind 
of discrimination against girls. If parents have not the option of aborting a fetus of an 
unwanted sex243 under the policy restrictions, the daughters might thereafter be more 
. human suffering if discrimination against female fetuses were not eliminated. 244 That 
is why I said forbidding prenatal sex selection can not cure the root of the problem. 
5.3.2 Gender-Equal Laws are Still Problematic 
241 Freedman, L.P. & Isaacs, S.L. 1993 . Human Rights and Reproductive Choices, Studies in Family Planning. 24 : 
p. 18-30 United Nations (UN). Program of Action, United Nations Population Conference, Cairo, 1994. 
242 Warren, M.A. 1985. Gendercide: The Implications of Sex Selection. Totowa, NJ: Rowman & Allanheld. 
243 Bennett, N., ed. 1983. Sex Selection of Children. New York: Academic Press. 
244 Goodkind, Daniel. 1996. On Substituting Sex Preferences Strategies in East Asia: Does Prenatal Sex Selection 
Reduce Postnatal Discrimination?, Population and Development Review, 22: p. 111 -125. 
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As to Laws aiming to remedy women's inferior status, even though the government 
has made the above efforts, there are some insufficiency and need to be checked under 
the standards of International Human Rights Conventions and Feminist legal theory 
perspectives. This raises once again the question of the state's responsibility for 
protecting women's human rights, and seeking for a better approach to promote 
gender equality. 
States Parties ' Responsibilities and Legal Remedies 
Feminists have shown how the distinction between private and public abuse is a 
dichotomy often used to justify female subordination in the home. 245 MacKinnon 
argues that some women's rights violations are exerted by state power, while some are 
from individuals. If public power does not take action to effectively stop the 
violations from private action, then the government should be deemed as the violator 
of women's rights. 246 Though the Chinese constitution does not permit individuals to 
violate rights, the Constitution and other low-level laws do not clearly forbid violation 
of some rights and provides relevant legal remedies such as punishments. We can find 
examples in women's right to education and the domestic violence issue. At present 
the government mainly uses extra-legal measures to protect this kind of women's 
rights, which lack of stability, continuity and authority. From part 5.2.2 we have 
known the new amendment of the Marriage Law and the Women's Protection Law 
still do not provide effective legal remedies for victims. Moreover, women can not get 
legal remedies through litigating due to the lack of a constitutional litigation 
mechanism. In China, the court seldom accepts constitutional lawsuits. And until now 
China has no judicial review. Only the NPC and the Standing Committee ofNPC have 
245 Bunch, Charlotte. 1990. Supra note 7. at p.491. 
246 Mackinnon, Catharine. 1989. Toward a Feminist Theory of the State. p. 173. 
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a supervisory right under the Constitution. But that is different from judicial review. 
In Jan 2005, Zhou Xianghua, a female laborer who worked in a bank was asked to 
retire when she was 55-years-old. Zhou thought she should have the right to work for 
5 more years and retire at the same age as male laborers. So she sued the bank with 
the reason that the bank's decision departed from the gender-equal principle presented 
by the Chinese Constitution. The court thought that the bank's decision made 
according to the Labor Regulation and was appropriate, so the court did not support 
Zhou's appeal.247 On Mar 7, 2006, the Centre for Women's Law and Legal Services 
of Peking University suggested the Standing Committee of the NPC to start up 
judicial review on the relevant legal documents248 . But the suggestion was refused. 249 
Furthermore, China has no national institutions for the promotion and protection of 
human rights250 , and has no official institute251 to enact and supervise gender-neutral 
laws. Though the law endows the All-China Women's Federation some functions to 
protect women's benefits, the federation usually can not function when the public 
power violates women's rights. 252 Han Dayuan points out that "the duality of the state 
and society demands the multiformity of human rights institutes and mechanism. It is 
not allowed that some national organs or mechanisms monopolize the human rights 
protection process. Only can good interaction between the state and society provide 
an effective format for realization of human rights. 253 " 
247 Regulation on Retirement age of Male and Female has been sued to Judicial Review. Legal Morning News. 16 
March, 2006 
248 Guowuyuan Guanyu Gongren Tuixiu, Tuizhide Zanxing Banfa [State Council Interim Procedures Concerning 
Retirement or resignation of Workers], (June 3, 1978); Guowuyuan Guanyu Anzhi Lao, Ruo, Bing, Can Ganbude 
Zanxing Ban fa [Temporary Procedures Regarding Placement of Cadres Who are Old, Weak, Ill or Disabled] (June 
3, 1978). 
249 Supra note 248. 
250 Human Rights Institute set up according to Resolution Adopted By The General Assembly GENERAL: 
A/RES/48/134 4 March 1994. 
251 It has similar function with Ministry of Gender Equality of South Korea. 
252 We can find this from Deng Yujiao Case happened recently. 
253 Han, Dayuan. 2005 . The states' obligation of protection of human rights and the function of human rights 
organization, Legal Forum , Nov.5 , Vol.20 No.6 : p.S-12 . 
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Equal Treatment vs. Special Protection 
Chinese laws do not embed a uniform approach or logic when promoting gender 
equality. In western countries, under the impetus by feminist movements, gender 
equality has been accepted by the people, and has been practiced by law. Different 
methods of achieving equality affect the realization of equality. Kate Millet said: "the 
basic standpoint is how to explain equality rather than whether to accept equality."254 
From the 1980s, western feminism started to debate the legal approach to achieve 
gender equality. The debates mainly focus on whether women should be provided 
special protection or should be treated entirely equal with men. The debates may be 
significant in solving practical problems in China, especially in protecting women's 
political and economic rights. 
Nowadays many conventions and laws adopt equal treatment with a narrow exception 
to this principle which authorizes measures strictly necessary to protect the special 
condition of women. Special protection manifests from some articles in the 
International Human Rights Conventions. For example, article 4 of ICCPR, article 10 
of ICESCR and so on. These articles provide special care because of women's special 
physiological factors. In Chinese domestic law, an obvious example is protection to 
women's "four special periods" in the Labor Regulation. Another kind of special 
protection is to guarantee women are free of gender discrimination under same 
circumstances with men, and require the government to adopt positive action, in order 
to compensate women's suffering from gender-based discrimination. Generally 
speaking, countries have achieved a common view on the first aspect of special 
protection, yet views vary on the second one. Liberal feminists think special treatment 
254 Zhou, An ping. 2007. Gender and Law: Legal Road to Gender Equality. Beijing: Law Press. p.81. 
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departures from the liberal tradition and disagree with it. 
Equal treatment can not improve women's inferior status formed in a long history. 
Firstly, in the political field, women were considered belong to private field by men, 
and were excluded from the public field for a long time in history. Even now under 
the international human rights laws, states parties only have negative responsibility on 
protecting women's civil and political rights. However, as a vulnerable group, women 
do not have an equal beginning with men, then how can women gain equality with 
men in the public field? So even until today, women's proportion in organs of power 
is still low. 255 In a field monopolized by males for thousands of years, "equal 
competition" between men and women results in women's absence. Then this absence 
in the public field made women's subordination in the private field get legal support 
and tolerance rather than judicial relief, and further strengthen women's inferior 
situation in domestic field. 256 In South Korea in 1998, through discussion with parties, 
women's groups promoted and the State Congress enacted a law to stipulate that 
women deputies' proportion in parliament should achieve 30%.257 To be contrary, 
Chinese law only stipulates women deputies should take up an "appropriate 
proportion". Only if more women enter into decision-making organs of state, can 
. women's rights and interests reflect in legislation and other decisions.258 So women 
should gain special protection in relevant laws, by clearly stipulating the proportion of 
women deputies, and women candidates should be given priority when there are men 
candidates with similar conditions. 
255 China's relevant situation has been mentioned in the Chapter Ill and Chapter V. 
256 See Zhou, Anping. 2007. Supra note 255 . at p. 48-49. 
257 Wei Yan & Liang Yi-cheng. 2008. Public Govemances of Imbalanced Sex Ratio at Birth in South Korea and 
Implication for China. Population Journal. No. 6 (Tot1 N o.172). 
258 Zhang, Xiaoling. 2005. Reflection on Improving the Safeguard Regime for Chinese Women's Human Rights. 
Collection of Women's Studies. Dec. p78-1 00. 
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Similarly, in some sexual crimes, equal treatment can not fully solve the problem. 
Since men do not have the comparative experiences of suffering from rape, sexual 
harassment, forced prostitution and so on, 259 laws must specifically addresses 
women's needs. And in these cases, women usually are weaker and disadvantaged. So 
the relevant laws and regulations should give special protection to women. For 
example, in rape, cases and in case of self-defense, men should have the burden of 
proof. Besides, Chinese law should have a clear definition of sexual harassment. 
Women's definitions for sexual harassment are usually wider than those of men, and 
because women usually are victims, the definition should be determined from a 
women's perspective rather than men's. 
The goal of special protection is to compensate women's for historical inequality, 
rather than to give women privileges.260 However, it also has negative effects. Many 
national protective measures may now be criticized because they have become 
anomalous or inadequate, that is, because: they have lost their original justification; 
they have become negative in their effect upon women or upon workers generally, 
both with regard to the internal adaptability of undertakings and to the global policy 
of prevention; they do not in practice systematically consider, assess or apply 
themselves to all problems involved. 261 For instance, special protection would 
stereotype all women workers as potential mothers and thus undermine the gains that 
these women had made in the previous decade.262 In the job market this stereotype is 
obvious263 . Affected by this stereotype, women are marginalized into a new "atypical" 
259 Guo, Huimin. Gender and Women 's Rights---Concurrently Discuss about Gender Legal Analysis Methods, 
China Gender Equality and Women s Development Report: pp32-39. 
260 Sun, Meng. 2001. Research on the Obstacles of Realizing Women's Rights. (in Chinese):p 469 
261 Ross. 2008. at p.291. 
262 Williams, Wendy. 1985 . Equality 's Riddle: Pregnancy and Equal Treatment Debate, 13 N. Y U. Rev. L. & Soc. 
Change 325 . 
263 E.g. special protection for "four special periods", it had been introduced in the Chapter Ill and Chapter V. 
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form of employment. In addition, as concerns the female labors' retirement age264, 
recently in Beijing's implementation planning draft to the amended Women's 
Protection Law, article 23 is about "appropriately postponing senior female cadres' 
and senior female intellectuals' retirement age". But finally this article failed to enter 
into the formal legislation progress. The opponents argue: this article is negative to 
solve the problem that young labors are hard-pressed to find jobs; and only 
postponing the retirement age of these cadres and intellectuals, is unfair to other 
female labors. So till now, there is no improvement in this issue that relates to 
women's right to work. 
It can be concluded that both equal treatment and special protection have their own 
benefits and drawbacks. Therefore, protective legislation should in principle be 
consistent across sexes and across occupational areas. It may be concluded that 
overall legislation has done less on protecting women than maintaining gendered 
difference. It has a negative affect when it comes to the global policy of prevention. 
And many of the protective measures discussed will have to be extended to both sexes 
or repealed. Take above solution into practice, for example, according to Chinese law, 
women can get at least three months (with salary) for pregnant leave. The employers 
can not fire them in this period for this reason. That's why employers avoid recruiting 
female. One possible solution may be giving male labors a "maternity leave" when 
their wives are giving birth. Similarly, my suggestions to retirement age are, first, 
stipulate a flexible retirement age for women, e.g. from 55 to 60 years old, women 
can decide when they want to retire according to their own conditions; second, shift 
male labors' retirement age as earlier as female, it can be fair and release job 
264 See Chapter Ill, female tabors must retire 5 years earlier than their male counterparts, is also a kind of"special 
protection" . 
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vacancies for young people. Third, with a longer life expectancy, both sexes can 
extend their retirement age. Besides, Yi Fuxian argues that people who engage in 
population reproduction also should gain economic allotment, but the current 
institution only allocates to materials reproduction. 265 Therefore, in my opinion, the 
government should give subsidy to employers who paid for their pregnant employees 
to take leave. Furthermore, the government should try to break the traditional division 
of labor by gender, or compensate women and men who engage in full-time 
housework, hence sharing women's domestic work with men or society, and 
remedying abstract legal inequality. 
Nowadays, more and more feminists seek for a better and more realistic way to build 
gender-equal law. Mackinnon presents "distribution of power"266 which argues that 
simple "equal or different treatment" would not solve the gender equality problem. 
The solution should be to change the distribution of power. Men who own definitely 
stronger power than women decide women's subordination. Therefore, maybe the law 
should endow women more power as well as rights. To some extent, I agree with her 
argument and think that the first step is still adopting positive measures to endow 
women with more political rights. As to the "equal and different" approach, Mino~67 
found a "dilemma of difference" which means "neither ignoring nor highlighting 
gender will necessarily translate into progress for women". She argues that "everyone 
sees the world from his or her own perspective, that in some sense, everyone is a 
biased observer". Minow tries to make people understand the multiple truths from 
multiple perspectives rather than unitary and universal truth. However, law is so 
deeply committed to discovering objective truth through the adversary process, it is 
265 Yi, Fuxian. 2007. at p.315. 
266 MacKinnon, Catharine. 1987. Difference and Dominance: On Sex Discrimination. In Feminism Unmodified: 
Discourses of Life and Law 36. 
267 Minow, Martha. 1990. Making All the difference: Inclusion, Exclusion and American Law 20. 
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difficult to incorporate a commitment to multiple perspectives into existing legal 
doctrines. 268 Therefore, only depending on law is not enough, we need other tools, 
such as policies and education. 
Other Problems in Domestic Law 
Besides the problems above, there are still others that need to be clarified. First, 
article 2 of the amended Women's Protection Law points out gender equality is our 
basic state policy. This reflects that government paid more attention to enhancing 
women's status after the Beijing Conference, but there are many basic state policies, 
such as birth control policy, open and reform policy, rule by law and so on. Which one 
is the most basic state policy? For example, from Chapter Ill we know that more 
women labors were unemployed than men in economic reform from the 1980s. If 
there are conflicts between economic development under the "open and reform 
policy" and "gender equality policy", which one is more important? Besides, birth 
control policy contributes much to the abnormal SRB. How to solve the conflicts if 
they both are basic state policies? 
Second, Chinese domestic law still does not contain a definition of discrimination 
against women, in accordance with article 1 of CEDA W, encompassing both direct 
and indirect discrimination. Such a definition was not included in the Law on the 
Protection of Rights and Interests of Women, amended in 2005. Though the basic 
requirements of CEDA W are formally enacted into Chinese law, weak and 
enforcement and the lack of a specific legal provision in several areas may constrain 
the application of the full scope of CEDA W's definition of discrimination in China. 
268 Chamallas, Martha. 2003. Introduction to Feminist Legal Theory, New York: ASPEN Publishers p. 90 . 
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The CEDA W Committee also requires China to include a definition of discrimination 
against women in its domestic law, encompassing both direct and indirect 
discrimination, in line with article 1 of the Convention. 269 Besides, CEDA W does not 
appear to have ever been directly invoked in a Chinese court of law, thus CEDA W's 
enforcement in China relies on its transformation into the Chinese domestic law, and 
then the courts can invoke these domestic laws, such as the Women's Protection Law 
discussed below. As mentioned before, the supervising power of the CEDA W 
Committee is not strong enough to insure compliance. Under that circumstance, if the 
Chinese domestic law does not fully adopt some CEDA W articles, it would be 
difficult to find legal support to guard women's interests. This needs both legal 
education and training by judicial professionals and awareness-raising by women; 
government also should provide effective legal remedies which the CEDA W 
Committee asked for as soon as possible. 
5.3.3 Extra-legal Actions Failed to Touch Patriarchal Culture 
Compared to forbidding prenatal sex selection and enhancing women's legal status, 
constructing a gender-neutral culture is a more feasible way to cure the roots of the 
problem. These indirect measures might not have an immediate impact on abnormal 
SRB, but they might reduce it in the long run without incurring adverse short-run 
consequences. Many feminists also find themselves grappling with how 
fundamentally to alter the way people think about difference and how to resist the 
cultural tendency to equate difference with inferiority. 270 Only when law is combined 
with other mechanisms can social value be realized. These mechanisms include social 
customs, political system, policy goals and custom notion of citizens. These are the 
269 CEDAW/C/CHN/C0/6 : Concluding comments of the Committee on the Elimination of Discrimination against 
Women : China, 25 August 2006. Para. I 0. 
27
° Chamallas, Martha. 2003 . Introduction to Feminist Legal Theory, New York: ASPEN Publishers, p.l 0. 
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reasons why social discrimination, equal pay and education opportunities, abortion, 
domestic violence and sexual harassment did not get solved.271 So we can find in 
order to promote women's rights, there is need for a multiple approach. 
The government has already adopted a series of actions to change the son preference 
in rural areas, and the CEDA W Committee also noticed these efforts, but there are 
also many problems. I doubt that these measures touch the key of gender 
discrimination culture, that is, the patriarchal, patrilineal and patrilocal culture. 
Firstly, the present pension institution mainly compensates elders in daughter-only 
families, is closer to "compensation" due to already not having sons, than a 
motivating interest before they make decisions. Moreover, this compensation labels 
daughter-only families as "disadvantaged groups" which need special relief by the 
government. Murphy thinks that "the government's concerted efforts specific to 
'daughters-only households' may unwittingly attach a stigma on such families and 
perpetuate the perception that it is indeed a form of hardship to only have 
daughters". 272 Minow also points out that the special treatment strategies would 
reinforce and or recreate the stigma of being different. So a wider social security 
. mechanism is needed in the future to provide guarantee to all elders no matter they 
have sons or daughters. 
Through a four-year field work, Wu Zhiping, a female researcher wrote a book about 
rural women's life. In the book there are many experiences and information about son 
preference and peasants' reactions to policies. In 2006, she carried out the field work 
271 Bacchi,Carol Lee. 1999. Women,Policy and Politics, Sage Publications: p72-198 . 
272 Murphy, Rachel. 2003. Fertility and Distorted Sex Ratios in a Rural Chinese County:Culture State, and Policy, 
Population and Development Review, 29. 
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in Shi village located in Northwestern Hubei Province. The SRB of the village is very 
low, about 0.5. In this village, women even the whole family which do not have sons 
would be discriminated. The most vicious curse to people is "no descendants". The 
couples are under intense pressure to produce a son, with mothers losing face if they 
give birth to a girl instead. Men who do not obey patrilocality, that live with the 
wives' family, would get discrimination by villagers. The policy that gives annual 
pensions to elders in daughter-only families made some effects, but many villagers 
still think that, having a son is much better than good policy. Sons can earn old-age 
pension for parents and can avoid being discriminated by others, so having sons are 
more realistic. Besides, the villagers did not realize the significance of a deficit of 
girls, when Wu asked him how to deal with deficit of brides in the future, a cadre in 
the village said "under the open and reform policy, if men can not get brides in China, 
they can find them in the other countries." In this village, women still have no actual 
inheritance right, and they obey this custom because daughters have no duty to 
support their old parents. At the end, Wu Zhiping implies the method to have sons 
adopted by villagers is infanticide?73 
What we can find from the truth includes, first, these movements have not changed 
rights consciousness at the local grass-roots level. Women who are vulnerable and in 
need of rights protection have not recognized their entitlements and asserted their 
rights. Both men and women did not understand the girl infants killed by them lost the 
right to life. Merry points out that "human rights must become part of local legal 
consciousness in order to fulfill their emancipatory potential"274 Second, Das Gupta 
points out "the Care for Girls campaign does not fully tackle gender discrimination 
273 See Wu, Zhiping. 2008. A Survey to Rural Women s Life: from Suizhou City Perspective. Wuhan: Changjiang 
Arts Press. 
274 Merry, Sally.E. 2005 . Human Rights and Gender Violence : Translation International Law into Local Justice. 
Chicago : The University of Chicago Press, p.l79. 
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because it fails to address the fundamental patrilineal structure of the Chinese 
families" 275 Without addressing the kinship system, gender attitudes cannot be 
changed simply by hanging huge banners proclaiming various egalitarian slogans.276 
The CEDA W Committee calls upon the States parties to put in place a comprehensive 
approach to overcoming traditional stereotypes regarding the role of women and men 
in society, in accordance with articles 2(f)and 5(a)of the Convention. Such an 
approach should include legal, policy and awareness-raising measures, involve public 
officials and civil society and target the entire population, in particular men and boys. 
It should include the use of different media, including radio, television and print, and 
encompass both specialized and general programs. The Committee also calls upon the 
States parties to evaluate the gender-sensitivity of the curriculum and textbook reform 
it has undertaken since 2000 and to further ensure that it explicitly addresses the 
principle of equality between women and men. 
5.3.4 Loose the Birth Control Policy 
Because of infringement to citizens' reproductive rights, birth control policy has been 
criticized for years. That it contributes to the skewed SRB is cognizant from the 
discussion in Chapter Ill. The CEDA W Committee is concerned about "the growing 
disparity in the male/female sex ratio at birth as an unintended consequence of the 
population policy, owing to the discriminatory tradition of son preference. 277 
However, the Chinese government denies the causal relation between birth control 
and imbalanced SRB and insists on the one child policy. In 2006, Mr. Zhang Weiqing, 
275 See generally Monica Das Gupta et al. 2005. Why is Son Preference So Persistent in East and South Asia? A 
Cross-country Study of China, India and the Republic of Korea, Journal of Development Studies , 40: p 153 
276 Liang, Ying Tan. 2008. Changing Mindsets:How China's Abnormal Sex Ratio Is Turning Its Government into a 
Champion of Gender Equality. Asian Journal a/Comparative Law, Volume 3,Issue I Article 2. 
277 CEDAW Committee, Concluding Observations : China (U.N. Doc.A/54/38/9Parti), 299c. 
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director of the National Population and Family Planning Commission (NPFPC) said: 
"the major reason for China's rising sex ratio is the entrenched concept of boys are 
better than girls." When journalist asked does the imbalance have something to do 
with family planning? Mr. Zhang answered: "Yes, but there is no direct connection. 
China was already trying to administer the world's largest migrating population and 
had no alternative but to continue to enforce family planning. 278 Some scholars think 
that the one child policy served to perpetuate the Son preference chauvinism. The 
government's attempts to curb sex-selective abortion have done nothing to challenge 
such beliefs. 279 However, one problem is that until now China has no special institute 
to plan and cure SRB issues, all of the extra-legal actions generally are executed by 
NPFPC, which also takes charge in birth control policy. 
Yi Fuxian argues the government should stop birth control policy because the fertility 
rate is very low and the aging of the population will be serious in the future. 280 Gerrie 
Zhang also points out the most effective solution would be a relaxation of the 
policy.281 Then should birth control policy (especially one child policy) be loosened? 
Since this thesis is not a demographic research, so it can not give a solution on 
concrete plan. But something can be learned from Yicheng County Pilot. Yicheng 
County of Shanxi is a experimental place of "two children policy". From the 
outcome282 of experiment we can find, first, almost every family in Yicheng has two 
children, however, the population growth was even slower than national average. 
Second, in Yicheng County, most families have two children, and most hoped for one 
278 China Firm On One-Child Regulation, The Statesman(India), April 25 ,2006 Tuesday 
279 See Li Xiaorong, License to Coerce: Violence against Women, State Responsibility, and Legal Failures in 
China's Fami ly Planning Programme, Yale J.L. &Feminism, (1996)8, 145 at 147; Hansel Mary, China's One-child 
Policy's Effects on Women and the Paradox of Persecution and Trafficking, S. Cal.Rev.L. &Women s Stud. 
(2002)1 1, 369 at 383 
280 Yi, Fuxian. 2007. Supra note 128. at p.318. 
281 See Zhang, Gerrie. 1996. U .S. Asylum Policy and Population Control in the People 's Republic of China, 
HO US.J.INT'L.L. 557,566: p. 593 . 
282 Should China loosen the one-child policy? Source from : The Economic Observer Online, 4, Oct, 2009. 
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boy and one girl. But one villager told the journalist by saying "there is nothing so 
bad about having one girl, the government gives us a good subsidy". Third, a "one 
child policy" supervisor said: "It's far easier for that policy (two children) to be 
carried out, it's just so hard for people to accept having only one child." Fourth, 
Yicheng County has a normal SRB. A demographer says that peasants' mentality has 
changed, loosing one child policy does not always mean that the population would be 
out of control, and without the pressure of one child policy, the SRB here is in a 
normal range. 
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Chapter VI. Conclusion 
From the introductio.n of the thesis, it can be known that SRB is a reflection of 
women's status in any society. A declining SRB will deteriorate women's status. The 
goal of the thesis is to find methods to prevent the further violation toward women's 
rights. In order to achieve this goal, firstly it is necessary to find what contributes to 
the skewed SRB and what measures the Chinese government has adopted to control 
the deterioration of SRB. We can then explore why these measures did not function 
well and try to gain some implications. 
As to the mechanism causing the distorted SRB, the thesis focuses on laws and 
policies as structural factors. On the one hand, Chinese women's status has been 
negatively affected by some laws and policies which lack gender sensitivity; on the 
other hand, birth control policy drastically collides with the son preference embedded 
in many Chine·se people's mind. Combined with Chinese traditional culture and 
economic factors, all of these contribute to people's gender preference and 
consequently imbalanced SRB. 
After finding why the measures adopted did not function well, there are following 
recommendations on improving the measures to stop the continuously declining trend 
of SRB. The first is enacting gender neutral laws. Like what Minow has pointed out, 
there are multiple truths. We should notice that one difficulty is reflecting different 
woman's benefits by identical law. For example, regarding women's retirement age, 
when many female cadres ask for equal rights to work, some feminists reminded 
others: if we did not reduce women's workload on housework, many women may 
suffer under the dual pressures both form work and housework. So some female 
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laborers may prefer to retire earlier, because actually they are the persons who spend 
more time on their families. Then how to reflect these truths by law? In common law 
countries, the courts can find different aspects of a problem case by case, and 
construct different precedents, finally raising them to lawmaking rules. In China, the 
situation is different, the courts do not apply precedents to solve problems, and we can 
not discern women's common needs by cases. So it needs a long way to realize 
substantive gender equality merely relying on law. Here I think the basic step is to 
raise women's awareness and then let silent women speak. The India government 
mobilized the whole society to take action on India's declining SRB, the NGOs, 
academies and mass media all played different important roles. I think in China, these 
organs also should take on the responsibilities of raising people's awareness and 
publicizing women's appeals. That is the prerequisite to get remedies from the law 
and society. Moreover, the law should allow different persons to achieve different 
actual outcomes through law, But before that goal can be achieved Chinese courts 
must better realize women's common needs. China may need other institutes, like the 
Ministry of Gender Equality of South Korea or national human rights institutions. 
However, there is a dilemma, because even if China has the above institutions, if they 
would be supervised and lead by the CCP, they would not function well in supervising 
. the lawmaking process. That is also the cause why the Chinese Women's Federation 
does not really protect women's interests in many cases. In my opinion, if the polity 
can not be changed, one promising way may be developing NGOs and civil society to 
make them stronger, Such reform will meet many restrictions from the CCP. So 
nowadays, solving of SRB problems mostly depends on the government. In SRB 
issues, since the government has realized that abnormal SRB will harm the whole 
society and hinder economic development, the leaders may care for enhancing 
women's status in order to eliminate the above obstacles. 
13 1 
Second, the government should do more by us1ng extra-legal measures to dilute 
male-centered culture and son preference. Firstly, these measures should pay more 
attention to changing women's family status than social status. Both the social status 
and family status of women affects fertility culture, including fertility motivation and 
gender preference. Two important elements affect SRB. In my opinion, women's 
family status is closer in affecting fertility culture than women's social status. If 
measures are exerted directly on family status, compare with exerting on social status, 
it will be more efficient and faster. For instance, in rural areas, married couples 
usually live near husbands' parents' family, and wives' parents would not expect their 
daughters take care of them since they live far from them. If the living cultures do not 
change, even if government gives more opportunities and higher salary to women, 
parents may feel daughters cannot benefit them. And even women's status in 
decision-making process in the family is enhanced, they may not want to have girls. 
So new living arrangements and more flexible or symmetrical family solidarity is 
needed. At present, both international human rights conventions and Chinese 
domestic law are centered on the public field---women's social status. In China, from 
part 5.2.2, we can find though the law begins to interfere in the private sphere by 
forbidding domestic violence and so on, there is no legal remedy. So until now, we 
mainly rely on extra-legal measures to regulate the private sphere and dilute the 
male-biased culture. Therefore, I think the government should do successive efforts 
on adopting any appropriate measure to construct a fertility culture that benefit 
women, just like what article 5th of CEDA W provides. Secondly, diluting son 
preference culture should rely on the growth and efforts of civil society. As analyzed 
in the last chapter, on one hand, the measures carried on in rural China are mainly 
slogans. There is no virtual content, no effective education to villagers to let them 
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know the benefits of having daughters, to know why prenatal sex selection and 
infanticide are violation of human rights. There is no education to women to make 
them know how to protect their own benefits and know effective remedies. On the 
other hand, subsidy to daughter-only families is useful, but as the same time has a 
"label effect" by labeling these families as "disadvantage group". Promoting women's 
social status is a fundamental solution, but it needs a longer time to adopt full scale 
policies and laws and civil society's participation to achieve these obligations. I think 
the NGOs can play a more important role than the government in affecting the culture 
among grass-roots society .. 
Lastly, gender equality and human rights education for both men and women is 
crucial. J agger points out that today the female issues can not be divided from male 
issues in the world, because under most circumstances, females' lives closely connect 
with that of males', no matter in public or private fields. Males and females would 
affect each other by their choices.283 In the earlier days, United Nations Commission 
on Human Rights (UNCHR) also paid much attention to human rights education, and 
presented the goals, processes and modes of human rights education. The UNCHR 
asked states parties to promote human rights protection through education. Therefore, 
the most useful measure might be positively carrying out gender education, aiming to 
promulgate gender equality, eliminate gender discrimination and promulgate 
knowledge about human rights . These kinds of education should be combined with 
compulsory education in primary and secondary schools, as well as extra-legal actions 
carried out among people. Mass media should also take up responsibilities; the media 
should not emphasize gender roles division and gender differences between the males 
283 Jaggar, A.M. 1991. Feminist Ethics Projects, Problems, Prospects. C.Cand (ed.) Feminist Ethics. Lawrens KS : 
University Press ofKansas, p. 78-104. 
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and females, and should not depreciate the individuals who did not play traditional 
gender role. The government should educate and train relevant professionals and 
enact some regulations. 
To be concluded, the government could eliminate gender discrimination through 
healing SRB problems, because women's status and SRB are closely related, and 
gender equality is recognized as part of the value of "justice" . In order to achieve this 
goal, besides amending gender biased laws and policies, many extra-legal measures 
should be strengthened, such as education. The mass media and NGOs should 
participate in such actions. 
There are also some limitations in this thesis. First, Chinese women were deemed as 
an entity in this study. It was not because the author neglected the multiformity among 
women, but because this thesis mainly discussed the relationship between the law and 
women. Under the law, women's physiological sex, not their gender role, is the basis 
upon which the law discriminates against women. Gender roles may be adopted 
cross-sexually, but even women who adopt male gender roles are not exempt from 
discriminatory treatment.284 Second, in chapter Ill, when describing women's sexual 
subordination, I did not discuss about women's resistance and struggle. That does not 
because I intend to describe women as victims, but because the thesis focuses on the 
negative outcomes which gender biased laws bring about on women. Third, the 
explanatory factors/variables which caused the distorted SRB did not affect all 
parents ' gender preference. Why the SRB became abnormally low from the 1980s was 
because the artificial sex-selection lead to the number of girls born was obviously 
lower than that of boys. So in this thesis, the analysis of the causes aimed to explain 
284 Jordan, Ann. 1994. Supra note 31 . 
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why more parents choose sons, but not to imply that all parents will choose sons due 
to these causes. Finally, the situation in China was complicated, this thesis only 
discussed China's nationwide SRB and tried to focus on explanations of the common 
possible causes shared by all areas with abnormally low SRB, and the solutions in 
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